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STATEMENT OF QUESTIONS PRESENTED 
Did the Court err in failing to grant appellant's 
motion for acquittal as to Count 14 of the 
indictment for the reason that the government 
failed to establish a prima facie case by 
introducing evidence that appellant had no 
license to carry a gun. 


Did the Court err in failing to direct a verdict 
o£ acquittal as to Counts Three, Six, Nine 

and Twelve of the indictment for the reason 

that assault with a dangerous weapon is a lesser 
included offense of armed robbery 


Did the Court err in sua sponte failing to order 
a mistrial when counsel for a co-appellant informed 
the jury that appellant had a prior criminal record 


Did the Court err in allowing the Government 
to impeach a defense witness by introduction 
of a prior conviction for armed robbery 


Did the Court err in failing sua sponte to 
hold an identification suppression hearing 


Did the In-Court identification by three eye- 

witnesses in the absence of a pretrial lineup 

violate appellant's right to due process 
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Did the Court err in its jnstructions to the jury. 
Was appellant denied effective assistance of counsel ? 


Did the delay of approximately three months between 
the issuance of a warrant of arrest and the arrest 
of appellant violate rights guaranteed appellant 
by the Fifth Amendment. 
RULE 8 (d) STATEMENT | 
| 
These cases have never been before this Court. 
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JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 


District Court for the District of Columbia, entered on the 23rd 


day of December, 1969, convicting appellant of violations of 
District of Columbia Code, Title 22, Sections 502, 2901, 3202 
and 3404, and also an appeal from a judgment of the United 
States District Court, entered on the 18th of May, 1970, denying 
appellant's motion to vacatc the judgment, as aforesaid entered 
on the 23rd day of December, 1969, and afford appellant a new 


trial. 
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Appellant filed a timely notice of appeal, in both 


instances, and his appeal was duly noted. The judgment of 


conviction and the denial of motion for a new trial being final 
orders of the United States District Court for the District 
| 


of Columbia, this Court has jurisdiction under 28 u.s.ci 1201. 
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REFERENCES AND RULINGS 


Appellant's Motion for Judgment of Acquittal 


(denied, per J. Walsh) 


Appellant's Motion for Judgment of 


(denied, per J. Walsh) 


STATEMENT OF THE CASE 


2 


Appellant was charged in a 14 count indictment with having 
committed an armed robbery on the 12th day of April, 1969 at 
George's Radio & Television Store or Warehouse, 2850 New York 
Avenue, N.f. 

Essentially the facts indicate that Lester Long, Clyde 
Catterton and James Lewis, all employees of George's, were in 
the delivery office of the warehouse. That two negro males 
entered the office at approximately 8:30 a.m., pointed a gun 
and stated "this is a holdup." That money was taken from a 
safe located in the delivery office. That while the robbery was 
in progress, one of the negro males walked to the rear door of 
the office and forced two other employees, Albert Traylor and 
Edward Fritzwater at ‘gunpoint into the office. That all of the 
employees were forced to lie face down on the floor. That cer- 


tain money or valuables were taken from all of the aforesaid 


employees except Albert Traylor. That the two robbers then 


made their escape in an auto. 


The Investigation 
Detective Edward L. Dory appears from the record to be 
the principal investigating officer. Detective Dory testified 


before the Grand Jury that as a result of information received 


* from another -officer he responded to the scene after 4 pen. on 


the 12th of April with 25 black and white photos and photos of 
Appellant and co-appellant. (Grand Jury tr. 14-15). Detective 
Dory further testified before the Grand Jury that Mr. Long and 
Mr. Catterton identified appellant and co-appellant from the 
photos. (Grand Jury tr. 15). That Albert Traylor couldn't 
identify anyone from the photos. (Grand Jury tr. 15). ‘That 
James Lewis only identified the co-appellant from the photos. 
(Grand Jury tr. 18). Edward Fitzwater didn't identify Any 


Grand Jor 1S 
photos (Sztea) transcript tr. @). 


At the Grand Jury Lester Long testified that he had identi- 


fied co-appellant Samual Smith at a lineup and Clyde catterton 
testified that he had identified appellant Johnson at a lineup. 
Then during examination of Detective Dary the followin “soliliquey 
took place (Grand Jury tr. 19): 


FOREMAN: Mr. Dory, one of the witnesses identified one 
of the accused and the other witness identified the 
second accused. Were two of these witnesses —— both 

of these witnesses present at the same lineup? 


A. No, they weren't, because at the time I showed 

them photoataphs each one identified the man that had — 
them under custody. Now each one cou identify the 
man but the positive about them. 


BY MR. STUCKEY: On the photos? 


A. On the photos. 


On the 14th day of April, 1969, Detective Dory issued an 
arrest warrant for co-appellant Smith. In the affidavit attached 
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«thereto, Detective Dory indicates that at 5:30 p.m. on the 12th 
day of April James Lewis and Lester “ong identified co-appellant 
Smith's photo from a total of 25 black and white photos. On 

the 1l5th day of April, 1969, Detective Dory issued an arrest 
warrant for the appellant. In the affidavit attached thereto, 
Detective Dory indicates that at 4:30 p.m. on the 14th day of 
April Lester “ong and Clyde Catterton positively identified 


appellant from a group of 10 or more black and white photos. 


The Arrest and Preliminary Hearing 


A warrant for co-appellant, Smith, was issued on the 14th 


day of April, 1959, and Smith was arrested at 1:00 p.m. at his 
house on the 17th day of April, 1969. A warrant for the appellant 
was issued on the 15th day of April, 1969, and appellant was 
arrested on the 3rd day of July, 1969. The address on the warrant 
of arrest issued on April 15, 1959 for appellant, 2215 Hunter 
Place, $.E., was verified by the bail agency on the 3rd day of 
July, 1969. (See Bail Agency Report) - Detective Dory at the 
Grand Jury indicated ‘that he was aware that appellant was on 
probation for a narcotic offense. (Grand Jury tr- 17). There 

is no explanation in the record for the 80 day delay between 

the date of issuance and the appellant's arrest. After oo- 
appellant Smith was arrested Lester Long and Albert Traylor 
attended a lineup on the 29th day of April, 1969. Lester Long 


identified the co-appellant Smith and Albert Traylor identified 
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‘another individual in the lineup unconnected with the robbery tin 


question. (Trial Transcript tr. 294). On the 15th day of July, 


| 
1969, Clyde Catterton and Albert Traylor attended a lineup in 


which appellant Johnson was present. At appellant's preliminary 
hearing on the 16th day of July, 1969, Detective Dory testified 


that he had attended the lineup on the 15th of July. That Clyde 


| 
Catterton had stated at the lineup that it had been a long 


sime, but that the appellant looked like the one who had 
| 
robbea him. (Preliminary Hearing tr. 4-5). Detective Dory 
also testified at the Preliminary Hearing on the 16th of July that 


| 
Albert Traylor had viewed the lineup on the 15th day of July and 


picked out a subject unconnected with the robbery. (Preliminary 
| 


Hearing tr. 5-6). Clyde Catterton testified before the Grand 


Jury that he had attended a lineup on the 15th day of July, and 
| 
that: 


“Well, the man at the time when he was in the robbery 
he had a goatee and he had a hat and jacket, so forth. 
Of course, the lineup was a little confusing with the 
bright lights. I told them I was quite sure, I wasn't 
positive, but it was number three man, which turned 
out it was he." (Grand Jury tr. 3). 


Detective Dory testified at the Grand Jury concerning clyde 


Catterton's lineup identification that: 


| 
"He said it had been a long time but I'm sure —~ he 
was sure about the identification at the lineup." 
(Grand Jury tr. 17). 


At the trial, although the question was never asked, Clyde 
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Catterton voluntecred: 


"7 don't know if I picked the right man that night. No 
one said I did or didn't. The detective didn't tell me 
if I picked the right man. I never asked and I was 
never told." (Trial Transcript tr. 96). 


Detective Dory further testified at the Grand Jury concerning 


Albert Traylor's lineup observations that: 


"He said he didn; = get a look at anyone; he was just 
too frightened to even look at them." (Grand Jury tr. 18) 
The Trial 

Appellant was arraigned for the charges pecetn on the 23rd 
day of October, 1969, and his cae date was set for the 13th of 
November, 1969. Trial counsel for appellant indicated that he had 
been appointed three weeks before the trial date. (Trial tr. 299). 
The record indicates ‘that Chief Judge Curran signed an order ap- 
pointing counsel for appellant on the 29th day of September, 1969. 
No pretrial motions were filed by trial counsel for appellant, 
mos any continuances requested. Trial counsel conferred with 
appellant at the time of arraignment and on the day of Aa. 
(See appellant's affidavit) . . 

During voir dire examination of the jury, since trial 
counsel for appellant was conferring with his client, counsel 
for co-appellant initiated the examination. (Trial tr. 9). Voir 
dire of the jury by appellant;s trial counsel consisted of intro- 


ducing to the jury two witnesses who subsequently testified at 


thé trial, one witness who failed to testify at che trial and 
one other witness who trial counsel was unable to identify. 


(Trial tr. 11-12). Appellant's trial counsel did not exercise 

any challenges, nor indicate whether or not he was satisfied with 

the jury's composition. (Trial tr. 18-20). After the prosecutor's 
| 


opening statement, counsel for co-appellant gave an opening state- 


| 
ment in which he indicated "at least in the case of my client" 


| 
that his defense was mistaken identity. (Trial tr. 27). Al- 
| 


though appellant's defense was the same, trial counsel reserved 


his opening statement (Trial tr. 28) and subsequently silently 


waived appellant's opening statement. 
The government's first witness, Edward Fitzwater, testified 
| 
| 
that he noticed two men that he had never seen before go into 


the delivery office (Trial tr. 31). That a little bit later one 


of these men came out of the door with a gun in the back of James 


Lewis and brought Mr. Fitzwater back inside the delivery office. 
(Trial tr. 32-33). That the person holding the gun was about 

"6, two, three" feet tall and rather slim. (Trial er. 33). That 
the second man, who didnnt have a gun, was shorter and more 
stocky. (Trial tr. 33). That he actually observed the two men 
for a very short period of time "perhaps a half minute, 30 sec- 
onds." (Trial tr. 34). When the prosecutor asked Mr. Pitzwater 
to make an_in court identification of the aforesaid two men, 


counsel for co-appellant Smith objected for the reason’ that the 


CME np essege C004 ae 


ae, 
tr. 35). Mr. Fitzwater then stated "I can't be certain", but 


~ witness ey se photo or lineup identification. (Trial 


the two appellants look like the men. (Trial tr. 36-37). 
Appellant's counsel, in answer to a question by the court, 
indicated that he wanted co-appellant's counsel to proceed on 
cross-examination of the witness first. (Trial tr. 37). On 
cross-examination, Mr. Fitzwater stated that he was never asked 
to attend a lineup. (Trial tr. 39). That he was asked to check 
photographs and that he had identified one of the photographs. 
(Trial tr. 39). Although Mr. Fitzwater never stated that he had 
identified either appellant's photograph, counsel for appellant 
asked him "when did you see photographs of them". (Trial tr. 41). 
Mr. Fitzwater quickly responded that he had seen photos, but “F— 
didn't say I saw photographs/of them" (Trial tr. 41). 

The government's second witness, Albert Traylor, testified 
that he was out on the ramp loading trucks when a man with a 
gun in Mr. Lewis' back came out and forced him back into the 
office. (Trial tr. 43). Mr. Traylor then testified: 

"I didn't describe him at the lineup because at the 

time when you held the place up you had to be there. 

And when I went to the lineup he didn't have the 

beard on." (Trial tr. 43). 
Mr. Traylor then made an in-court identification of both 
appellants. (Trial tr. 44 and 46). On cross-examination, 


after indicating that he had spoken to the police at the scene, 


counsel for co-appellant Smith asked Mr. Traylor: 


(Did they show you pictures of various criminals or 
' = people they had arrested to see if you could identify the 
two people that allegedly robbed the store?" (Trial tr. 
47-8). 
Mr. Traylor indicated that he had seen mug shots and that he had 
identified only the appellant's picture. (Trial tr. 48). Mr. 
Traylor also testified that he had identified co-appellant Smith 
at a lineup. (Trial tr. 48). Although Mr. Traylor had not 
appeared as a witness before the Grand Jury, counsel for co- 
appellant Smith had the Grand Jury proceedings marked for 
identification, and attempted to impeach the witness by statements 
made by other witnesses at the Grand Jury: (Trial tr. 49-50). 
"What I want to show, they didn't call him but various 
people that did testify testified he never identified 
anyone. And there is a statement here to that fact." 
(Trial tr. 50) | 
Counsel for appellant elicited from Mr. Traylor the fact that he 
had identified appellant's photograph at Number One Precinct. 
(Trial tr. 53). 
The government's third witness, Lester Long, testified 
to similar facts concerning the robbery. He also testified that 
the taller man was “a little over 6 feet, tall, fairly slender 
| 
build, heavy jaw and rather large nose, and a gap in the front 


teeth, similar to my own." (Trial tr. 59). He then made an in- 


court identification of both appellants. On cross-examination 


Mr. Long testified that he was not asked to identify the tall man 
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“at the lineup. (Trial tr. 62). Although Mr. Long was allowed 
to restate a detailed description of appellant sitting in front 
of him at the trial table (Trial tr. 63), counsel for appellant 
failed to mention Mr. Long's statement at the Grand Jury: 
JUROR: Did the shorter of the two men -- was he the 
one with the goatee? 
LONG: Sir, to be frank and honest with you, I don't 
recall. (Grand Jury tr. 12). 
Counsel for co-appellant Smith again asked Mr. tong if the 
police showed him "mug shots". (Trial tr. 64). At that point 
the court stated: 
“you can ignore'the characterization that has just 
been referred to. Because there has been no testimony 
as to the characterization of 'mug' shots." (Trial tr.64). 
However, counsel for co-appellant felt that he had to explain to 
the court just what the “mug" shots were, and stated: 
"These are photographs people assemble sometimes show 
victims of crimes," Have you had occasion to look at 


photos? (Trial tr. 64). 


The fourth government witness, James Lewis, testified that 


appellant walked in with a gun in his hand and said this is a 


stick up. (Trial tr. 76). Mr. Lewis stated further that he 
gave the police a description shortly after the incident that 
"one had a hat, sunglasses, little goatee. He also said that 
one had a "scar on the right face." (Trial 65. 81). That he 
subsequently made a positive identification of photographs. 


{Trial tr. 82). Counsel for appellant then requested that the 


_ pietures he produced in front of the jury and asked that Mr. 
Long be subject to recall. Counsel for co-appellant then informed 


the court that the prosecutor was - 
"doing it backwards. If they put the police officer on 
with the arrest description we wouldn't be called into 
this business. *** We are doing it chronologically in 
reverse. If they started off with the arrest report 
and an arrest report ---" (Trial tr. 83-84). 


| 
The fifth government witness, Clyde Catterton, gave a 
| 
similar description of the robbery and made an in-court identifi- 


cation of both appellants. Mr. Catterton then testified that he 


identified the appellant at the lineup. (Trial tr. 92), 


Appellant's trial counsel completed his cross examination of 

Mr. Catterton by introducing a photograph of the ninces “Ee asking 
him if he could identify the appellant. Appellant's counsel then 
asked for the photographs in the jury's presence and requested 


that the witness be subject to recall at that time. (Trial tr.96). 


| 
The government then produced Detective Dory who testified 


that he had a book containing 75 photographs. (Trial tr. 101) 
That the book contains photographs of both appellants. | (Trial 
tr. 101). Detective Dory started to testify that he had shown 


the photos to certain witnesses of the robbery. (Trial) tr. 102). 


At that point a confusing discussion in the presence of the jury 


took place concerning who called who and for what purpose. (Trial 


tr. 102-104). The Court indicated that it was concerned with the 


introduction of the photos with any indication of previous records. 
(Trial tr. 105). The Court also indicated that since the 
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appellants were going to take the stand, "it is not going to be 


reversible anyhow". (Trial tr. 106). 

Finally, for some reason, counsel for co-appellant decided 
to call the Detecdive, already on the stand, as his own witness. 
(Trial tr. 105). The Court then allowed Detective Dory to be 
callicd as a defense witness before the government rested. (Trial 
tr. 107) After the government rested, counsel for co-appellant made 
a motion of acquittal and gave as one reason the fact that Mr. 
Traylor went to the lineup and picked the wrong man. (Trial tr. 
110). Counsel for appellant made a motion for “directed acquittal 
too, because of confusion on identification". (Trial tr. 112) 
Counsel for both appellants then indicated they didn't want to 
recall the witnesses that they had previously requested to remain. 
(Trial tr. 112). 

The appellant then took the stand and testitied essentially 
that he was home in bed at 8 a-m. on the 12th day of April, 1969. 
That a friend,who lived in the same building at 2215 Hunter Place, 
S.E., known to him only as Charles, came down stairs to pick up 
some money to buy tickets for a show in Baltimore. That Charles 
then informed appellant that his car couldn't start and that 
appellant came down and worked on it for a couple of hours. That 
the appellant was wearing his hair in a bush style and that he 
wasn't waring a goatec. 

The appellant's wife, Mrs. Geraldine Johnson, then took 
the stand and testified that she was home with the appellant on 
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the morning of the robbery. However, most of Mrs. Johnson's 
testimony conflicted with her husband's, i.e., the time that Mr. 


Davis arrived at the apartment, the time that appellant worked 
on Mr. Davis' car and she didn't see Mr. Davis again that after- 
| 


noon. Also, Mrs. Johnson indicated that her recollection of what 
occurred on the morning of the robbery was based on the birth 


of her baby on March 5, 1969, (Trial tr. 126). That since the 
| 
birth of the baby appellant hadn't been doing anything but stay- 


ing home to help her. (Trial tr. 126). | 


Mr. Charles Davis then took the stand and testified that 
i 


he stopped by appellant;:s apartment on the morning of the 12th to 


get money to purchase tickets to a show. However, most of Mr. 


Davis' testimony conflicted with the appellant's and Mrs. Johnson, 


i.e., the time that appellant assisted Mr. Davis with the car, 


that Mr. Davis didn't buy the tickets to the show because every— 

one decided not to go, what show the tickets were being purchased 

for, that he couldn't recall where the tickets came from, that 

appellant never worked on the car, that appellant never! wont 

back to the apartment to get any tools. Mr. Davis also 
| 


testified that appellant had worked on the car on other occasions. 


(Trial tr. 140-141). Trial counsel then started to impeach his 
| 


own witness on re-direct examination. (Trial tr. 140-142). 


Mr. Robert L. Garnes then took the stand and testified 


to only one fact, i-.e., that appellant did not have a goatee 


on the 4th of April and the Sunday following the 4th of April 


or the Sunday following the 4th of April. (Trial tr. 145-148) . 
At that point the prosecutor asked to approach the bench and 
the following took place: 


"wR. RUDY: Your Honor I intend to ask the following 
question of the defendant because the questions that 

I have asked so far seem to indicate that he is one and 
the same persons. A Robert Lee Garnes was convicted on 
September 20, 1965 of armed robbery within the District 
of Columbia and sentenced three to ten years at which 
time he is presently on parole. Robert Lee Garnes 
lived at the same address as the address given by 

this individual here and his date of birth exactly the 
same. Four/nine/forty-four. 

THE COURT: You can go ahead and ask him. 

MR. REIBER: I object, Your Honor. 

THE COURT: The objection will be overruled. Any time 
you put on a witness you are vouching for his character 
or his reputation." 

(Trial tr. 148) 


The prosecitor then introduced the aforesaid criminal conviction 
for armed robbery. (Trial tr. 148-49). 

When the trial reconvened at 1:00 p.m. on the 14th of 
November, 1969, the defendants were late in arriving. The Court 
ordered the jury back into the court room. (Trial tr. 178). The 
Deputy Clerk called the case and the government announced ready 
for trial (Trial tr. 180). O£ course, trial counsel for both 
appellants stated that because of the absence of appellants they 
were not ready for trial. (Trial tr. 180). Counsel for co- 
appellant in the presence of the jury stated that he had 


"“re-emphasized the need for them to be here." (Trial tr. 180). 


The Court then informed the jury that they could return to the 
jury room and would be called "the moment we hear anything." 
(Trial tr. 180). Subsequently appellant appeared and explained 
that the water hose broke on his car. (Trial tr. 182). Although 
the Court accepted appellant's testimony and allowed him to 


remain on bond (Trial tr. 262-263), the jury was never advised 


of appellant's initial absence or why appellant was taken into 
: | 


custody when they returned to the courtroom. Counsel for appell- 
| 


ant indicated that his witnesses had not arrived and that he had 


issued no subpoenas. (Trial tr. 182). 


The appeliant's mother, Mrs. Sarah Johnson, took the 


stand and testified that after the birth of the baby she 


would regularly call her daughter. That she had called on the 


morning of the 12th and spoke with appellant at 8:30 a.m. On 


cross-examination appellant's mother indicate¢ that "As' far as I 


can remember, I called him that morning, and I called back that 
afternoon." (Trial tr. 186). 
| 


Counsel for appellant then informed the jury that Mr. 


John White would be appellant's next witness. The marshal 


returned and stated in the presence of the jury that nobody 

| 
answers to that name in the witness room. (Trial tr. 187). 
Appellant's counsel indicated that "We were told about him this 
morning." (Trial tr. 187). The court ruled that it would wait 


no longer and counsel for appellant rested his case. (Trial Cris 


188) . 
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Co-appellant took the stand and after direct and cross 
examination was completed started to step down from the stand. 
However, the Court recalled him to the stand and indicated in 


the presence of the jury that the Court was not satisfied with 


his alibi. (Trial tr.: 221-223). er co-appella ave further 


conflicting testimony concerning his own alibi, trial counsel 
ag rn ee ee aa 


inferred to the jury that his client was giving testimony in court 


that conflictcd with out of court discussions. (Trial tr. 223). 


During cross-examination of Gloria Jenkins, an alibi witness 
for co-appellant, Miss Jenkins volunteered the fact that she 
had a record for soliciting. (Trial tr. 257). 

Mr. John Treanor, Esquire, took the stand and testified 
that he had represented co-appellant at proceedings in the 
District of Columbia Court of General Sessions, and tht he 
was present at the lineup on the 29th of April, 1969. (Trial 
tr. 286). That Mr. Traylor identified a man unconnected with 
the robbery. (Trial tr. 294). Mr. Treanor also testificd that 
he had a conversation with Detective Dory at the lineup. (Trial 
tr. 290). That Detective Dory did not have a book full of 
photos, but instead a handful of eight or ten pictures. (Trial 
tr. 292). That from the handful of eight or ten pictures one 
was co-appellant. Then Detective Dory stated that he was going 
to display the photos before the next continued datc. (Trial 


tr. 292). That Mr. Treanor was sure that detective Dory 


,informed him at the next court date that he had shown photos to 


the witnesses. (Trial tr. 292). 


Trial counsel for co-appellant rested his case and in 


support of a motion of acquittal stated: 


| 
"Wo have had two people who obviously have an interest 


in Smith or did, but said he was in this apartment 


that same morning." (Trial tr. 296) 


Trial counsel for co-appellant also indicated as grounds for 

his motion of acquittal that the police report showed a white 

Cadillac, and that there was no evidence that the two appellants 

knew each other. (Trial tr. 296). The Court denied co-appellant's 
‘motion for acquittal. (Trial tr. 297). Counsel for aot 

: 

stated that he had only been in the case for three weeks. (Trial 

tr. 299). Appellant's motion for acquittal was denied and the 

Court allowed an additional witness to take the stand. Me. 

John White took the stand and testified that appellant had come 

to his office on the first Wednesday after April 4th with 2 message 

from a friend at Lorton. (Trial tr. 302) That the appellant 

did not have a goatee at that time. (Trial tr. 303) counsel 


for appellant did not call the other witness and rested. |(Trial 


tr. 303). 


Counsel for appellant requested no instructions, but did 
indicate that the instruction numbers read from the standard jury 
instructions were agrceable to appellant. (Trial tr. 304) . Trial 


‘counsel for appellant then requested the court to have counsel 


| 
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Re dourt inserscted the dusy and at 3:00 p.m. the jury sotired 
begin deliberations. (Trial tr. 328-350). Including the time 
it took to get to the'jury room, pick a foreman, notify the 
marshal and return to'the court room, the verdict of guilty 
on all counts was announced in the court room one hour and 
forty-five minutes after retiring. 
= Ta et 

After the verdict and sentence, trial counsel failed to 
orally or in writing request that a bond be sct. At the sentence 
hearing, trial counsel failed to give any statement on behalf of 
the appellant. 

Appellate counsel's motion for a new trial based on the 


discovery of new evidence was denicd on the 18th of May, 1970. 


At the motion for new trial, appellate counsel -submitted a trans— 
cript of the Preliminary Hearing which indicated that of the only 
two witnesses to attend a lineup in which appellant was present, 
Mr. Traylor not only failed to identify the appellant, but did 
identify a suspect unconnected with the crime and Mr. Catterton 
made 2 rather tentative identification, i.e., its been a long time 
but appellant looks like the man, quite different from his positive 
in-court identification. Also submitted at the motion was a 
transcription of the Radio Run put out immediately after the 
robbery and two police arrest reports indicating that the robbery 
automobile was not a 1966 white caddy convertible, but instead a 
1962 white caddy hardtop, and that the two suspects did not have 


the two most important facial characteristics which served to 


convict appellants, i.e., scar or_goatee. The description also 
—— 
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| . for co-appellant argue first. (Trial tr. 304). Counsel! for con 


appellant then indicated that trial counsel for appellant should 


| 
go first. (Trial tr. 305). After the Court informed appellant's 


counsel that he would have to give his argument first, the 
| 


following took place: 


"MR. REIBER: What did you suggest our procedure was? 
Will you instruct the jury before oral arguments? 
THE COURT: WHAT? 
MR. REIBER: Do you instruct the jury before oral 
arguments? 
THE COURT: After. 
MR. REIBER: The first things that happens is I make 
my statement. 
THE COURT: Yes. 
MR. REIBER: And, you instruct after the arguments? 
THE COURT: Yes. Off the record." 
(Trial tr. 30S). 


The prosecutor in his closing argument referring to 
| 
testimony of Mr. Traylor stated: 


"In fact, he told you when he went to the lineup, he 

didn't identify anyone at all up there. He said, the 

reason why is that I couldn't see the scar on the man's face." 
(Trial, tr. 313). 


The prosecutor also emphasized to the jury that "The Government 


| 
is not relying on the testimony of Mr. Garnes' convicted holdup 
| 


| 
man." (Trial tr. 314). Trial counsel for appellant oo gave 


his closing statcment to the jury. (Trial tr. 315- 318) In 
rebuttal the prosecutor emphasized to the jury that: 
"Mr. Traylor said the reason he identified the man was 
that he identified the defendant Johnson even though 
Johnson had shaved off his goatee when he appeared in 
the lineup". (Trial tr. 324) 


» for co-appellant argue first. (Trial tr. 304). Counsel for co- 


appellant then indicated that trial counsel for appellant should 
go first. (Trial tr. 305). After the Court informed appellant's 
counsel that he would have to give his argument first, the 
following took place: 


MMR. REIBER: What did you suggest our procedure was? 
Will you instruct the jury before oral arguments? 
THE COURT: WHAT? 

MR. REIBER: Do you instruct the jury before oral 
arguments? 

THE COURT: After. 

MR. REIBER: The first things that happens is I make 
my statement. 

THE COURT: Yes. 

MR. REIBER: And, you instruct after the arguments ? 
THE COURT: Yes. Off the record." 

(Trial tr. 305). 


The prosecutor in his closing argument referring to the 
testimony of Mr. Traylor stated: 

"In fact, he told you when he went to the lineup, he 

didn't identify anyone at all up there. He said, the 

reason why is that I couldn't sce the scar on the man's face." 

(Trial, tr. 313). 

The prosecvtor also emphasized to the jury that "The Government 
igs not relying on the testimony of Mr. Garnes' convicted holdup 
man." (Trial tr. 314). Trial counsel for appellant then gave 
his closing statement to the jury. (Trial tr. 315-318). In 
rebuttal the prosecutor emphasized to the jury that: 

"Mr. Traylor said the reason he identified the man was 

that he identificd the defendant Johnson even though 


Johnson had shaved off his goatee when he appeared in 
the lineup". (Trial tr. 324) 


_ tthe Geurt isstrocted the Susy and at 3:00 p.m. tho jury rotirod to 
begin deliberations. (Trial tr. 328-350). Including the time 
it took to get to the jury room, pick a foreman, Seite see 
marshal and return to the court room, the verdict of guilty 
on all counts was announced in the court room one hour and 
forty-five minutes aftcr retiring. 

es REE 

After the verdict and sentence, trial counsel failed to 

orally or in writing request that a bond be sect. At thd sentence 
hearing, trial counsel failed to give any statement on behalf of 
the appellant. 


Appellate counsel's motion for a new trial based jon the 


discovery of new evidence was denied on the 18th of May, 1970. 

At the motion for new trial, appellate -counsel -submitted a trans~ 
cript of the Preliminary Hearing which indicated that of the only 
two witnesses to attend a lineup in which appellant was present, 


| 


Mr. Traylor not only failed to identify the appellant, bat did 
identify a suspect unconnected with the crime and Mr. catterton 
made a rather tentative identification, i.e., its been a long time 
but appellant looks like the man, quite different from his positive 
in-court identification. Also submitted at the motion was a 
feneorntion of the Radio Run put out immediately sete the 
robbery and two police arrest reports indicating that the robbery 
automobile was not a 1966 white caddy convertible, but instead a 


1962 white caddy hardtop, and that the two suspects did not have 


the two most important facial characteristics which served to 


convict appellants, i-e., scar or_goatee. The description also 
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Albert Traylor was the government oyewitness who had 


not only failed to make a lineup identification of either 


.xppellant, but had identified a suspect unconnected with the 


crime. Albert Traylor was the witness whose trial testimony 
was most emphasized by#the prosecutor. 

Albert Traylor was the witness who testificd at the 
trial that he made a tentative lineup identification of co- 
appellant because he had not seen the scar, in response to 
the prosecutor's question: 

"Why weren't you sure it was the man in the brown 

shirt when you saw him in the lineup?" 

(Trial tr. 54) 

And for some reason, in emkhasizing the testimony of albert 
Traylor, the prosecutor stated in his closing argument: 

"In fact, he told you when he went to the lineup, he 

didn't identify anyone at all up there. He said, the 

reason why is that I couldn't see the scar on the man's 

face." (Trial tr. 313). 

The District Court essentially denied the motion for new 
trial for the reason that all of the above was available to 
trial counsel prior'to the trial. An appeal from the denial of 


the motion was duly noted (No. 24331) and consolidated with 


the record (No. 23886). 


* showe thet the “tall ona" was 6 foot, 190 pounds and bd a dark 
complexion, while appellant is 6-3, 170 pounds and has a med-dark 
complexion. The transcription also shows that six shots were fired 
at close range at the auto. Also mentioned at the mopioes but 


stipulated to as part of the record prior to the motion, were 
the Grand Jury minutes, showing that contrary to their trial 


testimony, Mr. Albert Traylor did not make a lineup identification 


| 
of the co-appellant or a photographic identification of appellant, 


James Lewis and Edward Fitzwater did not make a photo identifica- 


tion of appellant; and that Lester Long and Clyde Cattérton had 


not made a positive photo identification of appellant. Also that 


| 
Lester Long couldn't recall whether the “tall one" or the “short 


one" had the goatee and that although the bright lights at the 


lineup were a little confusing and he wasn't positive, Mr. Catter- 
ton picked number 3 man which turned out to be the right man. 


| 
Also, when asked if Albert Traylor had made a lineup identi- 


fication, Detective Dory testified before the Grand Jury 
| 


that: 
"He said he didn;t get a look at anyone; he was just 
too frightened to even look at them." (Grand Jury 
tr. 18) 


I. 

THE COURT FRRED IN FAILING TO GRANT APPELLANT'S 

MOTION FOR ACQUITTAL AS TO COUNT 14 OF THE INDICT- 

MUNT FOR THE REASON THAT THE GOVERNMENT FAILED TO 

ESTABLISH A PRIMA FACIE CASE BY INTRODUCING EVIDENCE 

THAT APPELLANT HAD NO LICENSE TO CARRY A GUN. 

Count 14 of the indictment charged appellant with having 
carried a pistol without a license in violation of 22 D.C. Code 
3204. Although the government introduced evidence that appellant 
was in possession of a pistol, no evidence was presented to 
show that appellant did not have a license to carry a gun. 
Appellant's motion of acquittal at the close of the government's 


case was denied. (Trial tr. 112). 


It is well established that the burden is on the prosecu- 


tion not only to prove that the appellant was carrying a weapon, 


but to allege and prove affirmatively that he did not have a 
license. (See Brown v. United States, D. C. Mun. App., 66 A. 2d 
491 (1949); Bussie v. United States, 81 A. 2d 247 (1951). 
Therefore, it is submitted that the Court erred in 
failing to grant ‘appellant's motion of acquittal as to Count 


14 of the indictment. 


It. | 


THE COURT ERRED IN FAILING TO DIRECT A VERDICT OF 

ACQUITTAL 4S TO COUNTS THREE, SIX, NINE AND TWELVE 
OF THE INDICTMENT FOR THE REASON THAT ASSAULT. WITH 
4. DANGEROUS WEAPON IS A LESSER INCLUDED OFFENSE OF 
r BBERY. 


In counts three, six, nine and twelve of the indictment 
appellant was charged with assault with a dangerous weapon upon 
the same complainant as that in which appellant was charged with 
armed robbery in courts one, four, seven and ten. In His charge 
to the jury the court stated: : 


"The Court has already told the jury in the event that 
you find the defendant or the defendants guilty under 
the counts alleging armed robbery, that is, if you find 
the defendants guilty of armed robbery, any one or all 
of counts one, four, seven and ten, then you need not 
consider the counts alleging the robbery, and assault 
with a dangerous weapon on the same complainant in 
question." (Trial tr. 344) es 


However, the jury brought back guilty verdicts on both armed 


robbery and assault with a dangerous weapon as to each com- 
plainant. ilthough the court clearly instructed the jury that 
assault with a dangerous weapon is a lesser included offense of 
armed robbery as to the same complainant, the appellant received 
a three to nine year sentence to run consecutively to the ten 

to thirty year sentence on counts one, four, seven and ten. 

It is well established that a chargeable lesser bffense 
must be such that the greater offense cannot be conmitted 
without also committing the lesser. Crosby v. United states, 
119 U.S. App. D.C. 244, 245, (1964). It is submitted that 
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mesanlt with a dangerous weapon does mot contain an element not 
charged in armed robbery. Therefore, as the trial court correct— 
ly charged the jury, counts three, six, nine and twelve should 


be dismissed, and the appellant resentenced as to count thirteen. 


ee 
THE COURT ERRED IN SUA SPONTE FAILING TO ORDER 4 
MISTRIAL WHEN COUNSEL FOR A CO-APPELLANT INFORMED 
THE JURY THAT APPELLANT HAD A PRIOR CRIMINAL RECORD 
After the second government witness, Mr. ilbert Traylor, 
made an in-court identification of both appellants, trial counsel 


for co-appellant asked: 


"Did they show you pictures of various criminals or 
people they had arrested to see if you could identify 
the two people that allegedly robbed the store?" 
(Trial tr. 47-48) 


Mr. Traylor then testified that he had made a photo identification 
nn 


e appellant. (Trial tr. 48). Although trial counsel for 
ee 


both appellants continued to refer to the photos on cross—~examina- 
tion as "mug shots", the Court failed to sua sponte grant a 
mistrial, give any cautionary instructions or caution trial 
counsel. Finally the Court advised the jury: 

"You can ignore the characterization that counsel has 

just referred to. Because there has been no testimony 

as to the characterization of 'mug' shots." (Trial tr.64) 


It is submitted that this statement to the jury did not clarify 


the prejudice nor inform them how to consider such testimony. In 
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“any case, trial counsel for co-appellant immediately informed 


the jury: 

"I am sorry Your Honor if I am using too colloquial a 
term. *** These are photographs people assemble 
sometimes show victims of crimes". (Trial tr. 64) 

| 


Although it was clear, not only that appellant had an arrest 
| 


record, but in fact was a criminal, the Court still failed to 
caution trial counsel, nor ever give a cautionary instruction 


to the jury. 
It is well settled that reversable error had been committed, 


if the aforesaid prejudice was introduced by the government. In 


| 
United States vs. Reed, 376 F. 2d 226, 228 (1967), after noting 


that the trial judge had not given any cautionary instructions, 


the Court stated: | 

"We hold that the testimony with respect to the ‘mug shot’ 
of Reed taken in prison vitiat. d his right to be presumed 
innocent until proved guilty and was prejudicial error". 
(Also sce Commonwealth v. Allen, 242 A. 2d 901, 902 (1968). 


In State v. Landeros, 118 A. 2d 521, 523 (1955), where a govern- 


ment witness in response to defense counsel's question,’ to which 


no objection was made, stated "He is as guilty as Mrs. Murphy's 


pet pig", The Court reversed stating: 

"While no exception was noted or request made to have 

the jury disregard the remark, the prejudice created 

was sO enormous and the impact so great as to consti- 
tute error substantial and vital,: 118 A. 2d, at p. 524. 


In State v. Reddic, 184 A. 2d 652 (1962), defense counsel inter- 


jected prejudicial statements concerning defendant's prior 
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. criminal record. The Court of Appeals reversed stating: 

"It is beyond question that such remarks prejudiced 
defendant in the cyes of the jury. a better argument 
for putting defendant behind bars, irrespective of 
his innocence or guilt of the particular crime charged, 
can hardly be imagined." 184 A. 2dat p. 655. 

In the case at bar, the government's entire case against 
appellant was based on identification testimony and the sole 
issue for the jury was credibility. Under these circumstances: 

"Pundamental fairness to a person accused of crime 
requires such judicial guidance of the conduct of a 
trial that when it becomes apparent appointed counsel 
are not protecting the accused the trial judge should 
move in and protect him." MacKenna v. Ellis, 280 
F. 2d 592, 600 (1960). 

Therefore, it is submitted that the Court's failure to sua sponte 


declare a mistrial or caution trial counsel and give a caution- 


ary instruction to the jury was plain error. 


IV. 
THE COURT ERRED IN iLLOWING THE GOVERNMENT TO 
IMPEACH A DEFENSE WITNESS BY INTRODUCTION OF 4 
PRIOR CONVICTION FOR ARMED ROBBERY. 
ni defense witness, Robert L. Garnes, took the stand and 


tostified to one fact, i.e., that appellant did not have a goatee 


on the 4th of April and The Sunday following the 4th of April. 


(Trial tr. 144). The government on cross-cxamination was wt 


allowed to introduce a 1965 armed robbery conviction of the Y 
—_eorr—nere =e 


witness. The Court in allowing the armed robbery conviction 


sto be introduced over appellant's objection stated: 


"Any time you put on a witness you are vouching for 
his character or his reputation." (Trial tr. 148) 


This Court in Luck v. United States, 121 U.S. App. D.c. 
151 (1965), interpreted 14 D.C. Code 305 to mean that prior 
criminal convictions are not to be automatically received into 
evidence for purposes of impeachment and may be excluded by the 
trial judge in the exercise of his discretion: 

“The statute...leaves room for the operation of a/sound 

judicial discretion to play upon the circumstances as 

they unfold in a particular case. 121 U.S. App. D.c. 

at 156. 

Davis v. United States, 409 F. 2d 453 (1969), this Court held: 
"The ruling establishing a discretion in the trial judge 
is applicable to all witnesses." 409 F. 2d at 457. 
| 


It is submitted that the Trial Court's statement indicates 


he was either unaware of this Court's decision in Luck or that 


he was unaware of this Court's decision in Davis. In any case, , (\ 
ae 


it is well settled that prior convictions are not Sacomacicaaae 
received into evidence "any time you put on a witness". | 

In Brown v. United States, 125 U.S. App. D.C. 220, 
370 F. 2d 242 (1966) and Barber v. United States, 129 vis. App. 
D.C. 193, 292 F. 2d 517 (1968), this Court held as sean where 
it was patent from the transcript that the trial court Had in 
reality declined to exercise its discretion at all. 

Therefore it is submitted that the government's entire 


case was based on identification testimony and the sole issue 
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. fox the gery was credibility. Phat the conviction of the 
defonse witness, armed robkury, was the same as that for which 
appellant was on trial. That the prosecutor stressed in his 
closing argument that "The Government is not relying on the 
testimony of Mr. Garnes' convicted holdup man". (Trial tr. 314). 
That trinl counsel for co-appellant had already informed the 
jury that appellant had a criminal record. (Trial tr. 47-48). 
Clearly, in view of the fact that the Court gave no instruction 
to the jury concerning either the "mug shot" testimony nor the 
aforesaid "armed robbery" conviction, the jury could have only 
concluded that the appellant not only had a prior criminal record, 
but had a close association with a convicted holdup man. It is 
submitted, that as a result the "probative relevance of the 
conviction to the issues of credibility, was clearly outweighed 


by its prejudicial effect on the jury". 


THE COURT HRRED_I my SPONTE / O HOLD AN 
IDENTIFICATION SUPPRESSION 


Although the government's entire case against appellant 
was based on photographic identification and a lineup conducted 
more than three months after the indident, the Court failed to 


sua sponte hold an exclusionary hearing out of the presence of 


the jury to determine whcther the aforesaid confrontations 
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‘ were improper under the standards of Stovall v. Denno, 388 U.S. 
293 (1967), United States v. Wade, 388 U.S. 218 (1967) or 


Simmons v. United States, 390 U.S. 377 (1958). This Court in 


i ' 
Solomon v. United wate, hee F. 2d 1306, 1309 (1969) ,| stated 


that this dilemma could be avoided: 


"if District Judges, when confronted by cases which 
appear to involve identification testimony, would on 
the record and out of the presence of the jury inquire 
of defense counsel whether they object on Wade or 
Stovall gwounds to any identification testimony Which 
might be offered." 2 


The Supreme Court in Simmons v. United States, 390 U.S. 377, 


88 S.Ct. 967, 19 L.Ed. 2d 1247 (1968), held at: 
"Bach case must be considered on its own facts, ana 
that convictions based on eyewitness identification 
at trial following a pretrial identification by, 
photograph will be sect aside on that ground only if 
the photographic identification procedure was sO 
impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentifica- 
tion." 19 L.Ed. 2d, at p. 1253. 
Be areca fs 


ae : See | . 
Viewing the entire record in the casc at bar, it is submitted . 


i 4 
that the police procedures-used in the | pretrial eee YY 


——_— 
and lincup identification of appellant by the robbery victims 


(l= el 

1/ This Court further imcnicateal its reluctance ‘to penalize 
defendants for the mistakes of their counsel, who are often appoint- 
ed by this court, and who often have little experience in criminal 
litigction, but failed to find plain error because of the “iron- 
clad" case against the defendant. 408 F. 2d at p. 1309. 


2/ “It is universally the rule, that it is as much the duty 
of the State's Attorney and the trial Judge to protect ithe rights 
of the defendant on trial as it is the duty of the State’ s Attorney 


to secure a conviction *** The same duty devolved upon the Trial 
Judge in even a higher degree". United States v- Regen, 60 F. 
Supp. 820, 823 (1945). | 
: 3/ "This is a claim which must be evaluated in light of the 
totality of surrounding circumstances." Simmons v. United States, 
supra, at 19 L.Ed. 2d, at p. 1252. 
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of 


court identifications of appellant. 

The recora indicates that before Detective Dory initially 

responded to the scene of the robbery with appellant's protoseat yh 

the investigation was already directed at both appellants. goak A 

Jury tr. 14). The record indicates that Detective Dory showed a 

total of 25 black and white photos to the robbery victim's on the 

afternoon of the robbery end that James Lewis and Lester Long 

identified the co-appellant's photo. (See Affidavit In Support 

of Arrest Warrant for Samuel A. Smith). The record also indi- 

cates that Detective Dory showed "10 or more" black and white 

photos to the robbery victim's two days after the robbery and 

that Clyde Catterton and Lester Long identified appellant's 

photo. (See Affidavit In Support of Arrest Warrant for Jerome 

Johnson) . Since Detective Dory, as aforesaid, testified before 

the Grand Jury that he had taken appellant's photo when he 

initially responded to the scene of the robbery, it is logical 

to assume that appellant's photo was among the group of "25 black 
enone 


and white" photos shown to the robbery victims on the afternoon 


en > 
of April 12, 1969, and of necessity among the group of "10 or 


prerengamenone am 


more black and white photos" shown on the 14th of April, 1969. 


« “= 
~_ 


It is also interesting to note that Detective Dory testified at 
the trial that the robbery victim's made their photo identifica- 


tions from a book containing 75 photographs. (Trial tr. 101-102) .4/ 


4/ It is clear from the record that Detective Dory did 
not produce the 25 and 10 or more black and white photos requested 
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In addition, Detective Dory testified before the Grand 


Jury that Mr. traylor2/ and Mr. Lewise/ did not make a photo 
| 


‘ aopk A 7 
identification of appellant. However L/ and Mr. 
, 
. _8/ are 
Lewis both testified at the trial that they did make a 
| 
pretrial photo identifica ion of the appellant. Mr. John Treanor, 
counsel for co-appellant at the April 29, 1969 lineup. testified 


at the trial that Detective Dory showed him a handful of Peers Ve 


« 


| 
to show the photos to government witnesses before the next 
| 


| , mi ~ 
or ten photos at the lincup and informed him of his intention Lt wn 
GE. 


| 
continued date. (Trial tr. 292). That Detective Dory jtold 
him at the next court date that the photos had in a) 


shown to witnesses. (Trial tr. 292). Since, no adversary 


| 
by trial counsel, but instead a book of 75 photographs ‘which 
only served to cnhance the in-court identifications in the 
presence of the jury. Since no adversary pretrail hearing 
was held Detective Dory's conflicting testimony remains un- 
resolved. It is also important to point out that Detective Dor 
testified before the Grand Jury that Clyde Catterton and Lester 
Long did not make a positive photo identification (Grand Jury 
tr. 19), but stated in the Affidavit Supporting Appellant's 
Warrant of Arrest that the aforesaid two witnesses did make a 
positive identification. 
5/ Grand Jury tr. 15. 
6/ “He saw his photograph before he left. 

JUROR: Johnson or Smith? 
He identified Smith, which is the short one." (Grand 
Jury tr. 18). 


7/ Trial tr. 48 and 53. 


8/ Trial tr. 82. 


pretrial hearing was held the trial testimony of photographic 
identifications made by Mr. Traylor and Mr. Lewis, subsequent to the 
aforesaid Grand Jury testimony of Detective Dory, was never condo 
sidered within the context of Mr. Treanor's testimony. 

Therefore, it is submitted that appellant was a prime 
suspect in the robbery even before Detective Dory arrived at the 
sccne with his photograph. That appelia s photo was shown 
to the robbery victims on at least two occasions before any 
photo identification was made. That Detective Dory did not produce, 
pursuant to Court order after requested by trial counsel, the 
photographs shown the robbery victims. That the eyewitnesses 
viewed the photographs together. However, since no adversary 


pretrial hearing was conducted, the record does not indicate 


on how many occasions appellant's photo was shown to the same 


witness, how many photos were actually shown to the witnesses, how 
many photos of appellant were shown at the same time, the char- 
acteristics of the other photos, whether a photo identification 
was influenced by another witness and/or by a police officer, etc. 

In the case at bar, only two witnesses vicwed th c appellant 
in a lineup. That lineup was held over three months after the 
robbery had occurred. One of the witnesses not only failed to 
identify the appellant, but identified an individual unconnected 
with the case. (Preliminary Hearing tr. 5-6). The other witness 
‘indicated that it had been a long time, but that the appellant 
looked like the man. (Preliminary Hearing tr. 4-5). The 
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* govermment failed to bring the other three witnesses to the 


appellant's lineup or conduct another lineup. Before the Granda 


Jury proceedings three of the five witnesses had failed to make 
| 


a photo identification of the appellant and, according to 


Detective Dory, the other two were not positive. Throughout the 


trial appellants were identified in terms of the “tall one with 


the goatec" and the "short one with the scar". Mr. Lewis testi- 
7 | 


fied that “one had a hat, sunglasses, little goatec." (Trial tr. 
81). All of the witnesses at the trial were able to view the 


appellants in the courtroom and give a detailed description, 
| 
| 


i.e., goatee, "over 6 fect, tall, fairly slcndcr build, heavy 


jaw and rather large nose, and a gap in the front tecth, similar 


yy, I 


to my own" (Trial tre. 59). The entire robbery took bpproxi- 
mately "four, maybe five minutes". (Trial tr. 61). During some 
that time three of the victims were lying on the floor: and of 
the other two, Mr. Catterton was removing money from the safe 
10/ | Long 


and "concentrating more I guess on the gun", and Mr. 


was "more interested in looking at the gun than at the clothing". 


The most important alleged physical characteristic of both 


appellants, i.e., the scar and goatee, was not mentioned in the 
| 

9/ It is interesting to note that Mr. Long had testified 
before the Grand Jury that he couldn't recall who had the 
goatee". (Grand Jury tr. 12). 


10/ Trial tr. 94. 
11/ Trial tr. 63. 


of 


ll/ 


description put out immediately after the robbery occurrea.+2/ 
The description for the "tall one" put out immediately 
The description for the "tall one" put out immediately after 


the robbery was "a negro male 20 to 30, 6 foot, 190 pounds, dark 
complexion." (See Transcript of Radio Run). The appellant 
is 6-2, 170 pounds, with med-brown complexion. (See iL£fidavit 
in Support of Arrest Warrant for Jerome Johnson). 

In view of the labove, it is clear that the photographic 
jdontification was the most crucial part of this case. 


The Supreme Court in Simmons v. United States, supra, 


ee ee eee 


stated: 


"Regardless of how the initial misidentification comes 
about, the witness thereafter is apt to retain in his 
memory the image of the photograph rather than of the 
person actually seen reducing the trustworthiness of 
subsequent lineup or courtroom identification." 

TO ReaRde 12d. at. 253) 73/7 


In considering each case on its own facts, the Supreme 
Court set down certain criteria: 


"This danger will be increased if the police display to 
the witness only the picture of a single individual 
who generally resembles the person he saw, or if they 
show him the pictures of several persons among which 
the photographs of a single such individual recurs 

or is in some way emphasized." 19 L.Ed. 24.1253. 

(Also see Foster v. United States, 394 U.S. 440 (1969) . 


In addition, the record indicates that at least two of 


the witnesses were together when a photographic identification was 


12/ See Transcript of Radio Run and arrest Report P.D. 251. 


13/ "Moreover,' a witness mey be reluctant at a lineup or 
at trial to contradict a prior photographic identification. 
Consequently, a tainted pictorial identification may compromise 
the reliability of a subsequent corporeal identification. 

43 New York University, Law Rev. 1019, 1023 (1968). 
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+ made. In United States v. Vilson, U.S. App. D.c 


decided May 20, 1970, this court stated: 


"If it is feasible for cach witness, victim or otherwise, 
to stand alone when asked to make the identification, 
aye or nay. this is the course that should be followed. 
*** there is ordinarily no need for the additional 
element of suggestiveness of identification made, at 
the same Jens by two or more witnesses in each other s 
company." (ilso sce United States v. Alicn, _ U.S. 
App. D.c. __, 408 F. 2d 1287, 1289 (1969) - | 


As aforesaid, it seoms clear that Detective aioe did not 
produce cither "25 black and white" photos or the "10 or more 
black and white" photos shown the cyecwitnesses, but Paaeead a 
book of 75 photographs. In United States v. Kirby, way U.S. App. 


D.c. , decided April 24, 1970, this court stated: 


"This court has made clear the importance of retaining 
a record of photographs used for identification iin order 
to rebut any suggestion of suggestiveness. In the case 
before us the police and prosecution acted responsibly 
in preserving, and showing to defense trial counsel, the 
seven photographs shown to Mrs. Lockett". 

Since the issue was not raised by trial counsel, the question 

| 
of whether Detective Dory actually preserved the 25 and 10 or 


more black and white photographs shown the eyewitnesses, as 
disclosed by the Affidavits of Supporting Warrants of Arrest 
for both appellants, was not discussed. However, it is clear 
that Detective Dory did not comply with the order of the court 


to produce the photographs actually shown the witnesses. In 
| 


14/ Mr. Long testified at the trial that on the second 
occasion when he viewed the photographs "we did select the two 
gentlemen in that book". (Trial tr. 65). 
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‘addition, assuming trial counsel were cognizant of the 
issues involved, = they obviously were not aware of the 
number of photos actually viewed by the witnesses and there- 
fore could not have made an informed decision in failing to 
contest the photographic identifications. 

As aforesaid, both Mr. Traylor and Mr. Lewis testified at 
the trial that they had made photographic identifications of 
the appellant. However, Detective Dory testified before the 
Grand Jury that neither of the aforesaid witnesses had made 
any photographic identifications. Considering the above in the 
context of ir. Treanor's testimony concerning Detective Dory's pa 


| 
display of the photos to additional government witnesses, it 


aN 
would appear that photos of the appellant were shown to the ay 
0 


aforesaid witnesses both after the lineup and after the in- 
ictment was presented. 

There is clearly nothing in the record to indicate that 
defense counsel was present during any post lineup or post 
indictment photographic display. It is well settled that 
an out-of-court lineup identification made in the absence of 
counsel is subject to a per se exclusionary rule. Gilbert v. 
California, 388 U:S. 263, 272-73 (1967). In Thompson v.- State, 
451 P. 2a 704 (1969), the Court held that a photographic iden- 
tification made while the defendant was in custody was error, 
stating: 


“We can discern no substantial difference between a line- 
up of photographs of persons and a lineup of the 


15/ See Argument VIII. -34- 


persons themselves insofaras tne constitutional 
safeguards required by Wade, supra, are concerned. 
The photographic display is even more subject to 
prejudicial distortion than is a lineup. In the 
former the accused is not even present to observe the 
conditions of his identification." 451 P. 2d, at i 


706. 16/ 


It is therefore submitted the record reveals numerous 


errors affecting substantial rights, and tl is is an appropriate 


* : , 
case for the Court to find "plain error" and either reverse 


the lower court decision or remand the case to determine whether 


| 
the confrontations were so unnecessarily suggestive as to deny 


MU 
Jt 


eo 
ve ee 


alle 


THE INCOURT IDENTIFICATIONS BY THRE eee 
IN THE ABSENCE OF A PRETRIAL LINEUP/ VIOLATED See s 
RIGHT TO DUE PROCESS. 


appellant due process of law. 


Although the record indicates a conflict in the form 
| 
of his pretrial photo identification, Mr. Long testified that 
| 
he had identified appellant's photo. Although Detective Dory 


16/ In addition, Mr. Catterton testified before the 

Grand Jury that he had attended a lineup and that: 

“"T wasn't positive, but it was number three man, 

which turned out it was he." (Grand Jury tr. 3). 
Although Mr. Catterton subsequently indicated under question- 
ing by the government that he was never told by anyone that 
he had picked the right man, the Grand Jury is certainly not 
aon adversary hearing. Also, Mr. Traylor testified at the 
trial that: | 

"And when - went to the lineup he didn't have the 

beard on." (Trial pr. 43) 
Since no pretrial adversary hearing was held, the eeescion of 
whether the witnesses were told that appellant was in the line- 
up and that the right man was picked were never explored. In 
any case, Mr. Catterton's tentative pretrial identification and 
Mr. Traylor's complete failure to make an identification became 
positive identifications at the trial. 
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tostitied that Mr. Lewis hac failed to make a photo idcntifica- 


tion, Mr. Lewis testified at the trial that he had made a photo 


identification of appellant. Mt. Fitzwater testified that he 


had not made a photo identification of appellant. All of the 
aforesaid witnesses never attended a lineup, but made an in- 
court identification of appellant. 


In Simmons v.' United States, supra, the Supreme Court 


eee 


stated that the photographic identification should: 


"be supplemented by a corporeal identification, which 
is normally more accurate." 19 L.Ed. 2d at p. 1254, 
Mian tj 


Youngdahl stated in United States v- Trivette, 284 F. 


eS eS eee eee 


720, 723 (1968): 


"Ideally, once the suspect is initially identified by 
by pictures he should later be displayed ina physical 
lineup, thus permitting the photographid identifica- 
tion to be supplemented by a corporeal identification 
which adds another significant dimension." 


Judge Gesell stated in United States v. Kinnard, 294 F. Supp. 
286, 290 (1968) : 

"We must beware of a tendency to move in the direction 
of placing primary, if not absolute, reliance upon 
incourt identification for the in-court identification 
is the most hazardous of all. It is made after the 
defendant has been introduced to identifying witnesses 
in the court room in the course of the voir dire. The 
defendant sits apart from others, is easy to spot, and 
he may even wear prison garb." 

In the case at bar, the aforesaid witnesses were allowed 


to come into the court room and identify the “tall one" and 


the "short one". It would appear that the major argument 
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against a rule requiring lineup confirmation of & pretrial 
photo identification, aside from the difficulty of bringing 


the witnesses in and possible burden on police personnel, would 
be the right of defense counsel to explore such factors on 


cross-examination of the witness at the trial. However, as 


Chief Judge Bazelon stated in Wright v. United States, 131 U.S. 


| 
| 
App. D.C. 279, 285 (1968): 

"In Wade the Court pointed out that cross-examination 
at trial cannot be viewed as an absolute assurance 
of accuracy and reliability in courtroom identifica- 
tions." 


In United States v. Hamilton, . U.S. App. D.C. , 420 F. 24 


| 
"Phere igs merit in the underlying suggestion for, as 
we recognize, a lineup is usually superior, in jterms 
of the accuracy of an ensuing identification, to an 
pooner of photographs. _But_in the present state 
‘of the law, confirmation of a photographic identifica 
j tion is not an imperative of due process: and, without 
committing ourselves irrevocably for the future, we are 
not convinced that at this stage of administrative as 
well as judicial experimentation for improved techniques 
for the identification of criminals there is néed for 
an exercise of our supervisory authority to command 
such a step. *** In any event, there is less of an 
imperative so far as a confirmatory lineup is con- 
cerned where, as here, the accused's arrest led to the 
seizure of extrinsic evidence strongly pointing to 
guilt." 17/ 5 


\ 


1292, 1294 n. 11 (1968), this Court stated: 


One further important reason for a lineup confirmation 
. ; 


of a pretrial photo identification where the prosecution proceeds 


17/ "We do not encounter any question as to whether a 
suspect is automatically entitled to a pretrail lineup, or 
whether an intrial identification preceded by a nonsuggestive 
photographic identification is barred by unused opportunity 
ifor a pretrail lineup." United States v- 2G , U.S. App. 
\p.c. ___, decided April @ 5/1970. 
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to elicit an in-court identification from an eyewitness to the 
crime, is that trial counsel is then faced with the choice 
between Giscrediting the courtroom jdentification through an 


attack on the procedure used during the display or avoiding 


SEACH PRA eh oes 
any mention of the photographic sdentification.~2/ If he does 


attack the prior identification, he takes the chance that the 
jury will realize that the photos of the defendant which were 
usea@ were in actuality "mug shots" and that therefore the 
defendant has a prior criminal record. This would clearly 
give the government a reason for not holding a confirmation 
lincup. 

In any event, in the case at bar, one government witness, 
Mr. Fitzwater, failed to make a photo identification and was 
never brought to a lineup of either appellant. Yet Mr. Fitzwater, 
who only viewed thd alleged robbers for 360 seconds, came into 
court and was allowed to identify the "tall one" and the "short 
one". 

Therefore, it is submitted that this is an appropriate 
case for this Court to exercise its federal supervisory 


authority and command such a step. 


18/ This would apply where there is a tainted photo 
identification but the Court finds that the in-court iden- 
tification was based upon observations of the suspect other 
than the photographic identification. 
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vit 


THE COURT ERRED IN ITS INSTRUCTIONS TO THE JURY 


In its instructions to the jury, the Court stated: 


"The indictment is returned by the Grand Jury. The 
Grand Jury is made up of 23 jurors. 16 must be 
present, and 12 must agree, but it is not a trial. 
Today is the day that you as jurors determine the 
facts in this particular case. They are not déter- <7 


. mined from the indictment which has been returned." 3 
\ (Trial tr. 330). i 
1 


| 
It is submitted that the Court's reference to the fact 
re a ESE | 


hat the evidence presented at the trial was the same |evidence 
| 
which was presented to the grand jury and upon which at 
| 
least 12 jurors rendered an indictment was plain error. 


Although the Court in the case at bar instructed the jury 


not to consider the indictment as evidence of guilt: 


"Such comment unfairly suggests that the petit | 
jury should return a conviction because a grandad 
jury returned an indictment on the self same 
evidence." United States v. Lewis, 423 F. 2d 
457, 459 (1970). (Also see Weaver _v. United States, 
379 F. 2a 799, 379 F. 2a 799, 802 (1967). 


VIII. 


APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF 
COUNSELL9/ 


Appellant was arraigned on the 23rd day of October, 


and his trial date set for the 13th of November, 1969. 
Appellant's trial counsel filed no pre-trial motions and 
indicated to the Court during the trial that he had been 


appointed to represent appellant only three weeks prior to 


20/ 


the trial. (Trial tr. 299). 
Although the government's entire case was based on 


pretrial identification, to impeach their positive in-court 


19/ Counsel has considered at length this claim and its 
possible ill effccts not only upon trial counsel, but upon him- 
self. However, the record in this case is a prime example of 
why this Court in Holmes v: United States, 127 U.S. App. D.C. 
332, 227 (1967), stated: 

"At least asia general rule, it would secm meritorious 

to devote the scarcer commodity, experienced trial 

counsel, to the trial function, and to draw for the 

appeal on the larger pool of lawyers accustomed to 
briefing and oral argument on points of law." 


20/ Since the arraignment was three weeks prior to 
trial, trial counsel's statement would tend to corroborate 
appellant's allegations that trial counsel conferred with his 
client for a few minutes at the arraignment and on the day of 
the trial. (Sec Appellant's Affidavit). Also, trial counsel 
was conferring with appellant during vior dire, was unable even 
to identify a defense witness, failed to give an opening 
argument, and did not interview any defense witnesses prior 
to putting them on the stand, and failed to request any con- 
tinuances. (See United States v. Weaver, ___ U.S. App- D.C. 
___, decided January 22, 1970). Instead of interviewing 
defense witnesses trial counsel attempted to impeach his own 
witness in the jury's presence. (Trial tr. 141-142) . 
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identifications, trial counsel failed to subpocna appellant's 
counsel at the lineup to testify that Mr. Traylor did not 


identify the appellant, but a suspect unconnected with the 
21/ | 
robbery and that Mr. Catterton stated at the lineup that 


} 22 
it had been a long time but appellant looked like the man.22/ 


In addition, trial counsel failed to subpoena, or obtain at the 


23/ 


trial, a description of the robbery suspects and the auto- 


mobile used in the robbery put out immediately after the crime. 


(See Transcript of Police Radio Run). The aforesaid descrip- 
tion does not include the two most important physical 


characteristics of appellant stressed at the trial, staan 


scar and goatee, and indicates that the auto involved was a 


white 1962 Cadillac hardtop. The co-appellant's automobile was 


a 1966 white Cadillac convertible. The government emphasized 


21/ Preliminary Hearing, tr. 6. 
22/ Preliminary Hearing, tr. 4-5. 


23/ Trial counsel informed the Court that the prosecutor 
"doing it backwards. If they put the police officer 
on with the arrest description we wouldn't be called 
into this eee SEs *** We are doing it chronologic- 
ally in reverse.' (Trial tr. 83-84). 
-It seems clear, that although the description was the single 
most important element Of the government's case, neither 
counsel had obtained same prior to the trial. It is also“ 
clear, that neither counsel was aware of 18 U.S.C. 3500 (e) (1) 
or (2), and never cbtained the reports during the trial. 


mot only through his witnoenos., but in his ciosing argument 


that the auto owned by co-appellant was “the '66' or late model 


white Cadillac that these employees saw or think they saw down 


310) .24/ 


there when this hold-up took place." (Trial tr. 
Trial counsel failed to take any part in picking a jury, 
nor in fact, indicate whether or not he was satisfied with the 
composition of the jury. After trial counsel for co-appellant 
gave an opening statement in which he indicated “at least in 


the case of my client" (Trial tr. 27) the defense was mistaker 


24/ Appellate counsel filed a Motion for New Trial 
in the United States District Court. The motion was heard 
and denied on the 18th of May, 1970, and the appeal from said 
denial was docketed in this Court (No. 24331) and consolidated 
with appellant's appeal (No. 23886) . 

As grounds for the motion, counsel herein submitted a 
transcript of the Preliminary Hearing, a transcript of the 
Police Radio Run immediately after the robbery, the Police 
Reports and a transcript of the Sentence Hearing. A trans-— 
cript of the Grand Jury testimony was offered as an exhibit 
at the trial and subsequently stipulated to by the government 
and counsel herein as part of the record. 

The District Court denied the motion essentially for 
the reason that all of the above was evidence trial counsel 
could have obtained prior ‘to the trial. It is submitted that 
appellate counsel only filed the aforesaid motion, pursuant 
to conversations with the government, in order to present all 
of the evidence before this Coirt. Therefore, counsel herein 
finds it difficuit in good faith to challenge the ruling of 
the District Court. However, it is submitted that the issue 
is merely one other factor indicating that appellant received 
ineffective assistance of counsel: In Johnson V. United States, 
110 F. 2a 562 (1940), where defense counsel failed to examine 
the transcript of a pretrial hearing and blotted out a sub- 
stantial defense, the Court stated: 

"In the circumstances the failure of counsel to produce 

all available evidence, in a case involving the life 

of the accused, should not be held against him. It 

would be a strange system of law which first assigned 

inexperience or negligent counsel in a capital case and 
then made counsel's neglect a ground for refusing a new 
trial. The right to counsel is not formal, but substan- 

tial." 110 F. 2d, at p. 563. 


identity, trial counsel for appellant reserved (Trial tr. 28) 

a | 
/and subsequently silently waived appellant's opening statement. 
After appellant took the stand and presented an alibi 


defense, counsel for appellant called as defense witnesses, 


appellant's wife and Charles Davis, who both contradicted essential 


parts of appellant's testimony. 
| 
Trial counsel then called as a defense witness Robert iS = 
i 
Garnes, who testified that appellant did not have a goatee on 


the 4th or llth of April, 1969. (Trial tr. 144). That one fact 


was the only testimony supplied by Mr. Garnes. Although Mr. 


John White testified to the same fact (Trial tr. 303), 


on 


cross examination the Court allowed the government to introduce 
a prior armed robbery conviction of Mr. Garnes (rial tr. 148). 
Counsel for appellant failed to call as a witness the attorney 
announced in voir dire (Trial tr. 12), and then rested his 

case. 


| 
Although counsel for appellant requested no instructions 


to the jury, he did indicate that the numbers read from the 


standard jury instructions were agreeable. (Trial tx 304). 
Counsel for appellant then requested the Court to make counsel 
for co-appellant give their closing argument first. Counsel for 


co-appellant argued that appellant was "number one defendant". 


(Trial tr. 305). After the order was deta mined, counsel for 


appellant asked the Court if oral arguments preceded instruc- 


tions to the jury. (Trial tr. 306). 
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Trial counsel's closing argument (Trial tr. 315-318) 
consisted of statements that there was an abundance of evidence 
that the robbery took place and that all of the government wit- 
nesses gave the same’ story concerning the incident; that it was 
unfair for the government witnesses to make an in-court identifi- 
cation of the appellant's because there was no one else to 


identify; that one witness had failed to make a photo iden- 


25/ 
tification two hours after the robbery; that one witness 


had gone to a lineup and testified that he wasn't sure of the 


26 
identification; and an attempt to shore up the inconsis-— 


tencics of appellant's alibi defanse. (Trial tr. 315-318). 

At the time of sentencing counsel for appellant failed to 
make any statement on behalf of appellant or request bail pend- 
ing appeal. (See Sentencing Transcript) . 

As aforesaid, although the government's entire case was 
based on identification, trial counsel failed to request a 


pretrial identification exclusionary hearing. Instead, armed 


25/ Mr. Long testified that he hadn't identificd any 
photos two hours after the robbery, but replied that "the same 
afternoon or evening or the Monday evening *** Detective Dory 
brought another book by and we did select the two gentlemen 
in that book." (Trial tr. 65). 


26/ Mr. Traylor was the only witness who testified that 
he went to a lineup and indicated that he wasn't sure of the 
identification. However, Mr. Traylor was referring to his 
lineup identification of the co-appellant. (Trial tr. 48). 
This is another indication that trial counsel was not actively 
involved in the case. 


cosen the Grand Jury case trial counsel apparently set 
out on cross-examination with the intention to attack the failure 
of three witnesses to make a pretrial photo identification. 
However, the record clearly shows that both defense counsel were 


either unaware or did not have sufficient trial experience to 


| 
know the basic procedures involved in impeaching a witness by 


prior inconsistent statements or laying a foundation for said 
| 


28/ 
impeachment. As a result, although the prosecut®r had only 


elicited an in-court identification based solely on their observa- 
tions at the time of the robbery over eight months prior to the 


| 
trial, defense counsel solidified the government's case by 


29/ 30/ 


| 
eliciting from Mr. Traylor and Mr. Lewis testimony that 
; 31/ ; ras | 
| 
27/ Detective Dory testified before the Grand Jury that 
Mr. Fitzwater (Grand Jury tr. 15), Mr. Traylor (Grand Jury tr. 15) 
and Mr. Lewis (Grand Jury tr. 18) failed to make a photographic 
jdentification of the appellant; and that Mr. Traylor had failed to 
make any lineup identification. (Grand Jury tr. 18). 


28/ After Mr. Traylor teseified that he had made a lineup 
identification of the co-appellant and made a photo identification 
of appellant (Trial tr. 48), trial counsel for co-appellant 
attempted to impeach Mr. Traylor's testimony by introducing 
Detective Dory's contradictory Grand Jury testimony. When counsel 
was informed by the Court that he could not impeach the witnesses 
statements with that of another witness, the matter was, dropped. 
(Trial tr. 49-51) Although Detective Dory was subsequently called 
as a government witness, the matter was never mentioned again by 
either defense counsel. 


29/ Trial tr. 48 and 53. 
30/ Trial tr. 82. 


31/ Although Mr. Fitzwater never testified that he had 
identified photos of appellant, trail counsel asked "when did you 
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-ae e result of incompetence or inexperience, defense counscl 


effectively not only took three good defense witnesses and 


E 32 Ct ; 
turned them into strong government witnesses, == but in doing so 


informed the jury that ‘appellant prior to the robbery was a 
orienta In addition, another government witness, Lester 
Long, was allowed to give a detailed description of the "tall man" 
while appellant sat in front of him at the trial, without any 
mention of his earlier Grand Jury testimony that he couldn't 
remember if the "tall one" or the "short one“ had the goatee. 
(Grand Jury tr. 12). Also, another government witness, Clyde 
Catterton, was allowed to testify that he had positively identified 
appellant at the lineup without any mention of the fact that ~ 


he had actually stated at the lineup that it had been a long time, 


see photographs of them". (Trial tr. 41). Mr. Fitzwater responded 
that he had seen photos, but "I don't say I saw photographs of 
them". (Trial tr. 41). Although there is a clear implication 

that Mr. Fitzwater had identified the photo of a subject unconnec— 
ted with the robber, trial counsel's next question could have only 
left the impression that Mr. Fitzwater had made a photo identifica- 
tion of the appellants: "Did you, at that time, two hours after 
-the event, did you make a positive identification?" (Trial tr. 41). 


32/ Certainly three witnesses who were shown appellant's 
photograph and failed to make an identification and one witness 
who not only failed to identify the appellant but did identify a 
subject unconnected with the robbery could only be classified as 
good defense witnesses. 


33/ Trial tr. 47-48. 


“ 34 
“pet that appellant looked like the man. 22/ 


As aforementioned, defense counsel's fruitless attack wes 
directed at the pretrial photo identifications. On cross- 
examination of Albert Traylor, trial counsel for co-appellant 
asked: 

"Did they show you pictures of various criminals or 

people they had arrested to sec if you could identify 

the two people that allegedly robbed the storc?" 

(Trial tr. 47-48). | 
Mr. Traylor responded that he had identified appellant's 
photograph. (Trial tr. 48). After both defense counsel 


continually used the term "mug shots", the Court weakly 


attempted to caution dcfense counsel about the use of such term. 
| 


(Trial tr. 64). However, counsel for co-appellant respdnded 


in the presence of the jury: 


i 

| 
"T am sorry Your Honor if I am using too colloquial a 
term. *** These are photographs people assemble | 
sometimes show victims of crimes." (Trial tr. 64). 


| 
Not only did counsel for appellant not make a motion for a 


mistrial, he used the same "colloquial" term. 


It is inconceivable a defense attorney would knowingly 
| 


prejudice his client in the cyes of the jury. That would of 
| 


34/ Preliminary Hearing tr. 4-5. Nor was there any 
mention of Mr. Catterton's grand jury testimony: 
“Of course, the lineup was a little confusing with 
the bright lights. I told them I was quite sure, 
I wasn't positive, but it was number three| man, 
which turne@ out it was he. *** I think I identi- 
fied him in the lineup as being the right man." 
(Grand Jury tr. 3). 
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:mcceasity only allow ome thea to conclude thet both defense 


attorneys had never participated in a criminal trial before or 


wore merely completcly naive. Whatever the reason it is clar 
that appellant did not receive effective assistance of counsel. 

While it is clear that the burden on appellant to establish 
his claim of ineffoctive assistance of counsel is heavy, it 
requires a less powerful showing of inadequacy to sustain 
appellant's burden on direct appeal than is required on 
collateral attack. Bruce v. United States, 126 U.S. App. D.C. 
336, 340, 379 F. 2d 113, 117 (1967). The appropriate standard 
for ineffective assistance of counsel, set forth in Bruce, supra, 
is whether gross incompetence blotted out the essence of a sub- 
stantial defense. (See Scott v. United States, __ U.S. App. D.C. 
___, decided April 15, 1970). It is also clear that the claim 
of ineffective assistance of counsel is one to be evaluated 
both by reference to specific omissions or errors of counsel 
and by a consideration of the entire record. Suggs v. United 
States, ___ U-S. App. D.C. __. decided January 8, 1969. 

It is clear that the entire record indicates trial 
counsel's omissions were not merely crrors of judgment, as 
disclosed by subsequent events, but in fact, the result of gross 
incompetence. It is submitted, that no further evidentiary hear- 
ing is necessary to determine whether trial counsel actuaily 


knew how to impeach a witness by prior inconsistent statements 
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; but morely omitted same as part of his trial tactics. the recarda 
clearly shows that trial counsel incorrectly attempted to impeach 
the witness and then merely dropped the subject. Certainly the 
failure to subpoena a description of the actual robbery suspects 


and their automobile, the failure to subpoena counsel present at 


the appellant's lineup, failure to request an identification 
| 


exclusionary hearing, failure to interview defense witnesses 


before putting them on the stand, failure to impeach and in- 
forming the jury that appellant had a prior criminal rogord was 
the result of gross incompetence and blotted out the essence 
of a substantial defense. In addition, considering the clear 

| 


evidence of suggestiveness circumstances surrounding the 


photographic and lineup identifications (See Argument v), and 


the fact that identification was the nerve center issue! in the 


case, it is submitted that failure to even raise the issuc 


blotted out the essence of a substantial defense. Trial 
counsel could have reviewed the law of evidence and inquired 
into the recent Supreme Court decisions dealing with criminal 
law. The Court in Caraway v. Beto, 421 F. 2d 536, 637 (1970), 
stated: 
“Certainly, an attorney cannot render reasonable 
effective assistance unless he has SEGRE oS himself 
with the law and the facts of the casc.' 


Also, trial counsel's failure to file any pretrial motions, 


failure to take any subpoena action, failure to take an) active 
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aay 


part in the impancling of the jury, failure to give an opering 
statement, failure to take any post trial action, i.e-, motion 


for bond pending sentence or appeal and failure to say anything 


35 
on appellant's behalf of a pencnnghe indicates "an appearance 


which is 'pro forma’ ra rr than ‘zealous and active!" United 


States v. Hammonds, U.S. App. DAC. , Gecided March 30, 1970. 


35/ It is also interesting to note that the Court treated 
Count 14 of the indictment, i.c., 22 D.C. Code 3204, at the time 
of sentence as though appellant had been indicted £ or the 
offense after conviction of a felony and imposed a three to 
nine year sentence. (Sec Sentence tr. 3). Assuming for the 
moment that appellant had in fact been indicted for the more 
scrious offense, the record indicates that the prosecutor failed 
to produce, or even orally inform the Court, at the time of sen- 
tence of the prior felony conviction. Since appellant had no 
prior conviction for carrying a gun without a license, the 
prosecutor's statement at the time of sentence, in response to 
the Court's question, merely indicated that appellant was charged 
in Count 14 with carrying a gun without a license and that it is 
punishable by up to 10 years after 4 previous felony conviction: 
"Tt was carrying a pistol without a license. Previously, 
~- the second time -- the statute committing a fcloneous 
offense, punishable by up to 10 years in prison." 
(Sentencing tr. 3). 
Counsel for appellant did not inform the Court that appellant 
was not indicted for violating 22 D.c. Code 3204 after conviction 
of a felony, nor did‘he object to the fact. However, as aforc- 
said, assuming appcllant had been so indicted, counsel for 
appellant raised no objection to the failure of the government 
to produce the prior fclony conviction. The only conclusion from 
the above, is that trial counsel was not even aware of the charges 
alleged in the indictment. Certainly an inability to comprehend 
the charges contained in the indictment would curtail the 
effective representation of his clicnt. 


This Court in Holmes v. United States, supra, retognizoed 


| 
"Out of necessity the counsel appointed to represent 


indigents at the trial include lawyers who, although 
they have general trial experience, frequently do not 
have the kind of background in criminal law and pro- 
cedure possessed Yes those lawyers who are retained 
for criminal cases. 127 U.S. App. D.C., at p. 338. 


However, what is not mentioned is the fact that in all cases 


A : ee A 
the prosecutor is a professional criminal trial advocate brought 
up through the minor leagues in the District of Columbia Court 
of General Sessions. He is then put to work on criminal] 
if 


appellate briefs until he is ready for the United States 


District Court. It is respectfully submitted that appellant 


BG, 


was not represented by a "professional advocate" and was 


denied effective assistance of counsel. 


IX. 


THE DELAY OF APPROXIMATELY THREE MONTHS BETWEEN THE 
ISSUANCE OF A WARRANT OF ARREST AND THE ARREST OF 
APPELLANT VIOLATED RIGHTS GUARANTEED APPELLANT BY 
THE FIFTH AMENDMENT . 


Appellant was tried and convicted of an armed robbery 
| 
which occurred on the 12th day of April, 1969. On the 14th day 


of April, 1969, Detective Dory issued an arrest warrant for 


36/ Johnson v. United States, 124 U.S. App. D. Cc. 29, 
360 F. 2d 844, 846 (1966). 


> so-appellant, Samuel Smith, which was served on the 17th day 
of April, 1969. On the 15th day of April, 1969, Detective 
Dory issued an arrest warrant for the appellant. Appellant's 
a®@aress on the aforcsaid arrest warrant, 2215 Huntcr Place, S.E. 
was verified by the Bail Agency on the 3rd day of July, 1969. 
The Bail Agency aiso verified appellant's place of employment. 
Although co-appellant Smith was arrested three days after the 
arrest warrant was issued and appcllant's residence and 
employment were verified, there is no explanation in the 
record for the almost three months (80 days) delay in exccuting 
appellant's warrant of arrest. 

As a result, appellant was not presented in a lineup until 

the 15th day of July, 1969. At the only lincup afforded 


appellant Albert Traylor picked out a subject unconnected 


with the robbery and Clyde Catterton stated that it had been 


a long time, but that number three looked like the one who 
had participated in the robbery. 

At the trial to support his alibi, appellant's wife and 
Charles Davis took the stand and completely contradicted 
appellant's testimony. Counsel for appellant not only failed 
to raise the prejudicial delay issue prior to trial, but failed to 
appri se the jury of such fact. 

The thrust of both Ross v. United States, 121 U.S. App. 


D.C. 233 (1965) and Woody v. United States, 125 U.S. App. D.C. 


192 (1966), is not the mere counting of the days involved, i.e., 
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Ross, seuen montks, Woody, three and one-half mopths, but whether 


the time clement, whatever it might be, so prejudiced the de- 
fondant in the defense of his case as to render it a denial of 
i 


due process as guaranteed by our Constitution. As the Comrt 
said in Woody: | 


"Our discussion of prejudice in Ross and the subsequent 
Narcotics Delay Cases was framed primarily in terms of 
the alility of the accused to prepare and present a 
dcfense at trial. But the ultimate prejudice that 

has concerned us in these cases has been the risk 

of erroneous conviction attributable to the process 
which led to the verdict of guilt. Delays prior to 
arrest which hinder or prevent presentation of a defense 
shackle our system of determining truth through the 
adversary process." 


As Judge Wright pointed out with respect to defendants with 


similar social and economic backgrounds as this appellant: 


“They would be helpless to defend themselves. The 
people in this subculture simply do not have desk 
pads and social calendars to assist them in determin- 
ing where they were at a particular time many months 
before. Powell v United States, 122 U. S. App. |D. Cc. 
22S, 234, 352 F. 2d 705, 711 (1965). (dissenting 
opinion). | 


| 
| 
Because of the unexplained and unnecessary dclay between 


the issuance of the arrest warrant and the appellant's arrest, 
| 
the appellant's Fifth Amendment rights were violated and the 


apparent prejudice to the appellant was so great that his 


conviction should be reversed or remanned for hearing. 


CONCLUSION 


For the reasons and under the authorities sect forth herein 
above, appellant respectfully requests that his conviction be 
| 


reversed or that this cause be remaned to the United States 
| 
District Court for hearing into the error's alleged. 


Respectfully submitted, 


Stephen S. Millstein 
Counsel for Appellant 
917 - 15th Street, N. W. 


Washington, D. C. 20005 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA 


No. 23,808 


UNITED STATES OF AMERICA, 
Appellee 


Ve 


SAMUEL A, SMITH, UR., 


Appellant 


——— nn 


Appeal from Judgment 


ED 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from imposition of sentence, upon 
conviction by jury of alleged violations of Title 22, 
Section 502 (assault with dangerous weapon), Section 2901 
(robbery), and Section 3202 (armed robbery), D.C. Code 
1967 ed. This Court has jurisdiction by virtue of Title 


28 U.S.C. 1291. 


ISSUES PRESENTED FOR REVIEW 
I. The Court erred in denying appellant Smith due pro- 
cess by permitting an "in-court" identification of said 
appellant in the absence of a hearing, out of the jury's 


presence, to determine its admissibility. 


II. The Court erred in failing to declare a mis—- 


trial when the jury was improperly informed of appellant 


Smith's prior criminal record to his prejudice. 


III. The Court erred in its instructions to the jury. 


Iv. The Court erred in receiving the jury's verdict 


contrary to the Court's instructions. 


=e 


-Reference to rulings None. 
This case was not before this Court previously. 


| 
V. Appellant was denied effective assistance of 


counsel. 
| 


See 


STATEMENT OF THE CASE 


Appellant was charged in a 13 count indictment with 


having committed inter alia, an armed robbery on the 
| 


12th day of April, 1969 at George's Radio & Television 
Warehouse, 2850 New York Avenue, N. E., in the District 
of Columbia. 

The Government's case indicated that Lester Long, 

| 

Clyde Catterton and James Lewis, all employees of George's, 
were in the delivery office of the warehouse. That two 
men entered the office at approximately 8:30 a.m., one 
of whom pointed a gun and stated, "This is a holdup." 
That money was taken from a safe located in the delivery 


office. That while the robbery was in progress, one of 


the men walked to the rear door of the office anda forced 


two other employees, Albert Traylor and Edward Fitzwater, 
at gunpoint, into the office. That all of the employees 
were forced to lie face down on the floor. That certain 
money or valuables were taken from all of the aforesaid 
employees except Albert Traylor. That the two robbers 


then made their escape in an white Cadillac automobile. 


3a 


At the trial below, the prosecutor made no effort 
to prove the Government's case in the order charged in 
the indictment. The Government called as its first wit- 
ness, Edward W. Fitzwater, alleged to be the victim in 
counts four, five and six in the indictment who was 
permitted to testify without objection, that appellant's 
co-defendant "looks like the man" holding the gun (TR 36), 
and that appellant "looks like" * * * but "I can't be 
certain" about the second man (TR 37). 

The Government then called Albert Traylor, named 
as the victim in count thirteen of the indictment, who 
testified that he did not identify the person holding 
the gun at a police lineup because that person "did not 
have the beard on." (TR 43). This witness was then per- 
mitted, without objection, to make an in-court identification 
of co-appellant Johnson and appellant Smith om he 
described as "Short, sort of darked skin, a scar on his 


cheek." (TR 45.) 


As its next witness the Government called Lester L. 


Long, alleged to be the victim in counts ten, eleven and 
twelve of the indictment, who was permitted, without 
objection, to give testimony of appellant's identification 


in court (TR 61.) 


| 
James T. Lewis, alleged to be the victim in Lona 
seven, eight and nine of the indictment, the next witness 
for the prosecution, was permitted to identify both ap- 
pellants sitting at the trial table, without objection 
(TR 77). : 


Clyde Catterton, alleged to be the victim in counts 


two and three of the indictment AND CO-VICTIM WITH 


i/ 


GEORGE'S RADIO AND TV IN COUNT ONE OF THE INDICTMENT, 
was permitted, without objection, to make an in-court 
identification of co-appellant Johnson. This witness 


aid not identify appellant Smith either before the 


Grand Jury or in court. 
The Government called as its final witness Edward 


L. Dory, a detective assigned to the Robbery Squad, 


Metropolitan Police Department, who gave testimony that 


he assembled as a "personal collection” a book -of photo-— 


graphs to be viewed by the victims heretofore mentioned 


(TR 100). After considerable colloquy, engaged in by the 


1/ Appellant's trial counsel failed to raise the defective 
joinder of criminal offenses in a single count in the 
indictment. 


Court, respective counsel for the appellants and the pro- 
secutor, concerning the purpose for which Dory was called 
as a witness, the good detective was excused by all with- 
out, in fact, giving any testimony concerning his investi- 
gation of this alleged robbery, nor was he called upon to 
identify any of the witnesses to whom he may have shown 
a photograph or photographs of possible suspects involved, 
nor was he called upon by appellant's counsel to produce 
any such photographs, either at the trial of the case or 
for purposes of a hearing, preliminary to trial, to attack 
an in-court identification on the ground that the manner 
and selection of these photographs, as well as the manner 
employed to show the photographs to witnesses was unduly 
suggestive and improperly employed and/or used in an unfair 
manner. Thereupon, the Government having apparently rested 
its case (TR 110), the Court denied appellant's motion of 
(judgment) acquittal (TR 112). 

“Whereupon appellant and other witnesses testifying 
on his behalf, denied appellant's guilt of the crimes 


charged and raised the defense of alibi. 


It is respectfully suggested that at no time did 


the appellant receive the benefit of his right toa 


hearing out of the presence of the jury on the question 


| 
of the propriety of an in-court identification on which 
question the Government's case must stand or fall. This 


denial could only and did result in a denial to appellant 


his right to a fair and impartial trial. 


The only preliminary motions filed on appellant's 
behalf were (1) motion for release on personal recogni- 
zance (R-3) and (2) motion for production and Grand Jury 


testimony (R-7). The first motion was denied by the 
| 


trial Court and the second motion, having been filed one 


week prior to trial date, was granted three [3] days prior 


to trial date (R-7). 


There is nothing in the record of this case to in- 


dicate that appellant's counsel requested or saw = of 
the reports of the Metropolitan Police Department; 
although appellant's trial counsel inarticulately objected 
to an in-court identification of appellant (TR 35). 

The trial court failed to hold a hearing, out of the 


presence of the jury, to determine the admissibility of 


in-court identification by the Government's witnesses. 


ARGUMENT I 


Although no pretrial motions were filed on appellant's behalf, 
both court and all counsel were well aware by the very nature of 
charges in the indictment that the appellant's guilt or innocence 
would stand or fall on the sole issue of in-court identification by 
prosecution witnesses. 

This awareness is evidenced by appellant's trial counsel's 
objection, made at the very outset of the case, in response to the 
prosecutor's question to the first witness, Fitzwater: 

Question: Now, Mr. Fitzwater, do you see present 

in the courtroom today the man that you 
have said was holding the gun? 

Mr. White: Your Honor, I object to that question, 
because the Government had an opportunity 
to show photos to Mr. Fitzwater. And he 
also had an opportunity to be at the lineup. 
In neither instance did the Government avail 
itself of the opportunity. 


Your Honor, that is not evidence. The 


counsel is putting in something he cannot 


prove. 


The Court: Are you objecting? 
Mr. White: Yes. 


The Court: The objection will be overruled." (TR 35.) 


Although inarticulately phrased, the language clearly indi- 
| 


cated to the court that trial counsel's objection attacked an in- 


court identification of appellant in the absence of a hearing 


out of the jury's presence to determine the circumstances of any 


pretrial identification. Appellant's right to know such circumstances 


was clearly established by this court in Clemons v. United States, 


133 US App. D.c. 27, 34, 408 F2a 1230 (1968), certiorari denied 
394 US 964, in which certain guidelines laid down by this court 


required the prosecution to make known to the defense, through 
disclosure or by evidentiary hearing outside the presence of the 


jury, the circumstances of any pretrial identification. 


This objection was overruled. by the trial judge (TR 35). 
| 
It was this erroneous ruling by the trial judge, which not only 
operated to appellant's prejudice, but literally opened Pandora's 


box to similar questions of the other government witnesses with- 


out objection. | 
| 


There can be no doubt that the Government, in this case, had 


knowledge of appellant's pretrial identification, by witnesses 
| 


intended to be called in support of its case. There can be no 


@oubt concerning the manner in which such pretrial identifications 
were made. There can be no doubt that the Government's refusal 
and the court's denial to appellant of his right to know the cir- 
cumstances of such pretrial identification was violative of the 


due process. (See Clemons v. United States, 133 US App D.C. 27, 35, 


(1968), 408 F2d 1230, 1238, certiori denied 394 US 964.) Judge 


McGowan, writing for an en banc court, said: 


Whenever the prosecution proposes to make eye-witness 
identification a part of its case, the defense is en- 
titled to know through disclosure by the prosecution 

or by evidentiary hearing outside the presence of the 
jury, the circumstances of any pre-trial identification 
* * *, Clemons v. United States, 133 US App D.C. 27, 
34 (1968) 


court further held in the Clemons case that: 


Where the prosecution intends to offer only an 
in-court identification, the defense may challenge 
its admissibility. The court should then on facts 
elicited outside the presence of the jury rule upon 
whether a pre-trial identification is violative of 
due process or the right to counsel. If a violation 
is found, the court should then decide whether the 
in-court identification is still admissible because 
it has an independent source; indeed, it woule ap- 
pear in the interest of expeditious judicial admin- 
istration for such a ruling to be made in any event. 
If the judge regards only the in-court identification 
admissible, in the trial to the jury thereafter, the 
defense may, as a matter of trial tactics decide to 
bring out the pre-trial confrontation itself, hoping 
that it can thus detract from the weight the jury 
might otherwise accord the in-court identification. 
(Id. at p. 34.) (Emphasis supplied). 


| 
Assuming arguendo that a pre-trial hearing would have re- 
sulted in a ruling, by the court, favorable to the Government on 


the question of the admissibility of the in-court identification, 


the appellant in the instant case, was denied as a matter of trial 


tactics to develop the many inconsistencies in the testimony of 
all the Government witnesses concerning pre-trial confrontation, 


thereby detracting from the weight the jury did accord the in- 
court identification. | 

In Simmons v. United States, 390 US 377 (1967), the Supreme 
Court recognized that "improper employment of photographs by 


police may sometimes cause witnesses to error in identifying 


criminals," but was unwilling to prohibit the employment of in- 


| 
itial identification by photograph despite its hazards, holding : 
that each case must be considered on its own facts, 
and that convictions based on eyewitness identifi- 
cation at trial FOLLOWING A PRE-TRIAL IDENTIFICATION 
BY PHOTOGRAPH will be set aside on that ground only 
if the photographic identification procedure was so 
impermissibly suggestive as to give rise to ia very 
substantial likelihood of irreparable misidentifica- 


tion. (Id. at p. 376). (Emphasis supplied. ) 


In overruling appellant's trial counsel's objection to the 


prosecutor's question and the attendant failure of the trial court 
; 

to hold sua sporte, a hearing for the purpose of determining a 

factual basis for its rulings on in-court identification by 


Government witnesses, the learned trial judge closed the door to 
facts upon which future rulings could be made in this case on 


appellant's in-court jdentification by witnesses who followed and 


denied appellant the fundamental right of due process. 


ARGUMENT II 
Pursuant to Rule 28 of the Federal Rules of appellate Pro- 
cedure, appellant Smith adopts in toto the argument of co-appel- 
lant Jerome Johnson on this issue as set forth on pages 22 to 24 
inclusive of appellant Johnson's brief filed herein. | 
Supplementing said argument, appellant Smith sgeests that 
the trial court's ruling in favor of appellant Smith denying the 


Government to introduce evidence of prior conviction was com- 


pletely destroyed. 


Supplementing the appellant Johnson's argument, appellant 


Smith respectfully urges upon this Honorable Court that prejudi- 
cial harm had been committed upon him long before the prosecution 
informed the court of his intention not to use prior convictions 
in this case (TR 178). | 

In a Per Curian opinion the Supreme Court of the United States 
in Marshall v. United States, 360 US 310 (1959), the court having 


V/ 


granted certiorari because of doubts whether exposure’ of some of 


1/ Marshall v. United States, 358 US 


of the jurors to newspaper articles about petitioner were so preju- 
Gicial in the setting of the case as to warrant the exercise of its 
supervisory power to grant a new trial. Even though the defendant's 
prior convictions were made known to the jury through news accounts. 
The court held: 

prejudice to the defendant is almost certain to 

be as great when that evidence reaches the jury - 


through news accounts or when it is a part of the 
prosecution evidence. 


It is submitted that the prejudice to the defendants is not 


lesser when such evidence reaches the jury by means of questions 
put to witnesses by appellant's counsel (TR 47-48). Nor was the 
prejudicial character of both question and answer concerning *mug 
shots" cured by the court's admonition to the jury "there has been 
no testimony as to the characterization of mug shots." (TR 64.) 
It is safe to assume that the term “mug shot" has but one 
accepted meaning, particularly when used in the atmosphere of the 
courtroom, that the term relates to a bad person, whose picture is 
in Police files, because such person is known to the Police as a 
bad person or a criminal. In Thurman v. United States, 316 F2d 
205 (9th Cir 1963), the court held: 
Indeed, the danger is so strong that the jury 


will infer from unrelated criminal conduct that 
the defendant probably committed the offense 
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charged, or will condemn the defendant either 
for the unrelated conduct or simply because he 
is a bad person, regardless of his guilt or 
innocence of the offense charged, that admission 
of such material is treated as obviously preju- 
dicial and admonitory instructions are commonly 


considered inefficacious. 


ARGUMENT III 


Appellant Smith respectfully complains that the learned 


trial judge failed to’ instruct the jury that it was required to 


find, as a matter of fact, that a robbery did take place on the 
date, time and location charged in the indictment. At no time 
did the learned trial judge instruct the jury of this requirement; 
but to the contrary, lead the jury to believe that such a finding 
was not necessary, there being left only for their consideration 
the determination of the appellant's involvement. (TR 334-335 and 


345). 


The trial court properly instructed the jury that, in the 


event they found either or both appellants guilty of the armed 


robbery counts in the indictment; namely, counts 1, 4, 7 and 10, 
the jury was not to consider all remaining counts in the indict— 
ment (TR 344). The jury heeded the court's instruction in part, 
in that no verdict was received in respect to the robbery counts 
of the indictment; namely, counts 2, 5, 8 and 11; however, despite 
the court's instruction, the jury returned guilty verdicts as to 
appellant on counts 3, 6, 9, 12 and 13 of the indictment. Despite 


the court's instruction not to consider those counts of the in- 


dictment dealing with robbery and assault with a dangerous weapon, 
in the event the jury found the appellant guilty of the armed 
robbery counts of the indictment and the jury's eereneces verdict, 
in the light of the court's instructions and the jury's erroneous 
verdict of the appellant's guilt with respect to the assault 
counts of the indictment, the trial judge received the erroneous 
verdict of the jury and erroneously imposed a sentence of two (2) 
years to six (6) years, said sentence to run consecutive to the 
sentences imposed on the armed robbery counts of the indictment. 
In Sparf v. United States, 156 US 51, 102 (1894), the court 
said: , | 


= ay) = 


In the courts of the United States, it is the 
duty of the jury, in a criminal case, to 
receive the law from the court, and to apply 


it as given by the court. 


It is respectfully submitted that both court and jury disre- 


garded the court's proper instruction to the jury to appellant's 


prejudice. 


ARGUMENT V 


Even as the courts have recognized that cases involving in- 


effective assistance of counsel "raise questions of extreme dif- 


ficulty in the administration of justice," [James v. Huf£, 80 US 


App D.C. 254, 152 F2d 14, 15 (1945)] so, also, are questions of 
extreme difficulty presented to lawyers who question the effect- 
iveness of their brothers at the Bar. Charged with the responsi- 
bility of compliance with oaths as members of the Bar, personali- 
ties become unimportant. : 

In the instant case, the record reflects no prestriadl motions 
filed on behalf of the appellants. It is obvious, ae to a. lay- 
man, that the defense in this case would be based on "alibi" and 


"mistaken identity." Much has been reported in media) of every 


nature, both legal and lay, concerning the Supreme Court's opinion 
2/ iS 2/ 

in the Stovall case , in the cases that followed; namely, Simmons 
3/ | 
and Clemons , concerning in-court identifications. Aj) means of 


obtaining information vitally necessary in support of appellant's 


defense was readily available to counsel. His decision not to make 


1/ Stovall v. Denno, 388 US 293 (1967). 


2/ Simmons v. United States, 390 US 380 (1967). 


3/ Clemons v. United States, 133 US App D.C. 27 


- 19 - 


use of this right could not be characterized as a part of his 
"strategy" of defense, it can only be assumed that counsel, recog- 
nizing the existence of the right to information did not know how 
to enforce the right. (TR 35.) 

Readily available to counsel, at no cost to appellant, was 
the right to issue subpoena deuces tecum to the Police Department 
to determine what, if any, physical descriptions of the alleged 
robbers were given by the victims. These reports, if they existed, 
could be used to impeach the testimony of the alleged victims, all 
of whom appeared as Government witnesses. The record fails to 
reflect the issuance of such a subpoena. A juror, after informing 
the court on voir dire (TR 13) that she was a victim of a recently 
unsolved robbery was permitted to sit without objection (TR 17). 

Although armed with a transcript of proceedings before the 
Grand Jury, counsel failed to make note or to question witnesses 
about the inconsistency about their testimony before the Grand 
Jury and their testimony in the trial of this case. 

On cross-examination no effort was made to establish that the 
witness Long was not positive of the identification when shown 
appellant's photographs. (GJ 19.) Counsel failed to cross-examine 


Catterton (TR 96) even though the witness failed to identify appel- 


lant, even after having viewed police photographs of appellant or 


in-court. 


The police officer who investigated this case eae not cross- 
examined about the inconsistencies which es in his "Affi- 
davit in Support of Application for Warrant"; namely, that the 
witnesses Lewis and Long "positively" identified appellant from 
police photographs and his testimony before the Grand Sury that 
these witnesses "weren't positive” about appellant's identitica— 
tion on viewing police photographs (GJ 19). Nor did counsel make 
any effort to learn from Dory what effect information received 
from another police officer had on Dory in his investigation of 
this case (GJ 14 and 17). The witness Dory was permitted to leave 
the witness stand without first being requested to produce police 
photographs, regardless of their number, which was viewed by the 
victims. This despite the fact that the question concerning photo- 
graphs was raised by counsel (TR 39) and later re-raised by counsel, 
most prejudicial to appellant. At that time, counsel in cross-exami- 


nation of the witness Traylor, asked: 


Question: Did they show you pictures of various criminals 


or people that they had arrested to see if you 


could identify the two people that allegedly 
7 | 


robbed the store? (TR 47, 48) (Emphasis supplied). 


This inference that appellant had a prior criminal record was 


dynamited into fact by counsel's cross-examination of the witness 


Long, who was asked: 


Question: When did the police first show you photographs 
of, referred to as ‘mug shots'? (TR 64.) 

Although counsel initially raised the question of photographs 
shown to the alleged victims he objected to their production by 
Officer Dory and their admission in evidence, stating that: 

MR. WHITE: Your Honor, we had testimony from the people 
who allegedly either made an identification or 
didn't make it and I don't see what pertinency 
this has to it. We already had the people who 


were allegedly robbed. (TR 102.) 


It is respectfully urged that counsel's failure to properly 
challenge appellant's in-court identification; his failure to 
obtain documentary evidence from the Police Department for im- 
peachment use; his failure to use, for impeachment purposes, the 
transcript of testimony of witnesses who appeared before the Grand 
Jury and his many references to Police photographs in language 
that left no doubt in the minds of the jurors that appellant had 
a prior criminal record amounted to his representation of appellant 


so ineffectively that appellant was denied a fair trial. [See 


Harried v. United States, 128 US App D.C. 330, 389 F2d 281, 284-5 


(1967) .] 
The omissions and commissions of counsel recited herein render 


the appellant's trial a mockery and a farce. 
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Counsel's failure to take a proper stand on the in-court 


identification of appellant blotted out appedtienct s substantial 


defense of misidentification and denied appellant a fair and 
impartial trial. Bruce v. United States, 126 US App D.C. 336, 340, 


379 F2da 113, 117 (1967). 


CONCLUSION 


For the reasons and under the authorities set forth here- 


| 
in above, appellant respectfully requests that his conviction be 


reversed or that this cause be remaned to the United States 
| 


District Court for hearing into the errors alleged. | 


Respectfully submitted, 


Counsel for Appediant 
#644 Washington Building 
Washington, D. C. 20005 


CERTIFICATE OF SERVICE 


| 
This is to certify that I have this 29th day of 
July, 1970, delivered a copy of the foregoing Appellant's 
| 
Brief, to the Office of the United States Attorney for 


the District of Columbia, United States Court House, 


Washington, D. C. 20001. 


MYER KOONIN 


Attorney for Appellant 
Appointed by this Court 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is 
presented : 


Whether the in-court identifications of appellants were 
properly allowed based upon evidence adduced at the 
remand hearing showing the absence of any taint from 
photographic or lineup identification procedures? 


* This case was previously before this Court and by judgment 
April 26, 1971 the record was remanded to the District Court for an 
identification hearing. United States v. Johnson and Smith, D.C. 
Cir. Nos. 28,886, 23,887 and 24,331. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Nos. 23,886, 24,331, 72-1271 


UNITED STATES OF AMERICA, APPELLEE 
v. 
JEROME JOHNSON, APPELLANT 


Nos. 28,887, 72-1826 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 
SAMUEL A. SMITH, JR., APPELLANT 


Appeals from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By judgment of this Court entered April 26, 1971 the 
instant cases were remanded to District Court Judge Leon- 


(1) 


2 


ard P. Walsh for the conduct of a Clemons-Solomon’* 
hearing (neither requested by defense counsel or initiated 
sua sponte by the trial court) to determine whether the 
in-court identifications of appellants during the trial of 
this case were tainted by any improper identification 
procedures, and in any event, to make a determination 
as to the existence of any independent source for the 
identifications, with the affirmation of the convictions 
or the granting of a new trial to abide such determina- 
tions. A hearing was conducted June 23, 1971 at which 
additional evidence was received.? 

The Government presented three of the five victims 
of this daytime holdup of Georges Warehouse who made 
positive or tentative identifications of appellants as the 
holdup men at trial. Of those three, Lester Long made 
in-court identifications of both appellants at trial, Clyde 
Cattixton made an in-court identification of appellant 
Johnson only, and Edward Fitzwater made only some- 
what tentative (“looks like”, “could be”) identifications. 
Two witnesses, Albert Traylor (misspelled “Trailor” in 
the remand transcript) and James Lewis, both of whom 
made positive in-court identifications of both appellants, 
could not be located and did not appear at the hearing 
(R.Tr. 260-262). 

Lester Long testified that during the robbery in the 
warehouse office, one of the robbers came within two feet 
of him and placed a gun in his chest. He observed the 
face of this person, identified as appellant Johnson, for 
as much as a minute or more (R.Tr. 60-62). The other 
robber appeared to have a gun also and was observed 
by Long behind a counter about five or six feet away. 


1 Clemons v. United States, 183 U.S. App. D.C. 27, 408 F.2d 1230 
(1969) ; Solomon v. United States, 183 U.S. App. D.C. 108, 408 F.2d 
1806 (1969). 


2 References to the transcript of the remand hearing will be 
designated as “R.Tr.” Those to the trial transcript will appear as 
“T Tr.” 
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Long observed his face as well and identified him as 
appellant Smith (R.Tr. 64-65, 134-136). After the men 
left the warehouse in a “late model white Cadillac” 
and reports were given to the police called to the scene 
(R.Tr. 81-82), Long and three other employees, Fitz- 
water, Traylor, and Lewis, went to police headquarters 
“right after the robbery” and viewed photographs in 
numerous books, as well as single ones (R.Tr. 68, 110- 
112, 115). After about an hour and a half of viewing, 
none of them made any identification (R.Tr. 69, 114). 
However, later the same day or the following Monday 
(April 14), Detective Dory brought to his office a large 
book containing numerous black and white photographs, 
estimated by Long to be over a hundred (R.Tr. 69, 85, 
93-94, 118). Long viewed the photographs alone for 
about thirty minutes and positively identified photo- 
graphs of both appellants (R.Tr. 70-71, 85, 91). De- 
tective Dory made no suggestions to him and did not 
influence his selection. Other employees were called into 
the room “one at a time to look at the book” (R.Tr. 
70-71, 85, 91, 100, 181). These were the only photo- 
graphic displays Long recalled and he was certain that 
single photographs (a group of about ten) had not 
been shown to him by anyone (R.Tr. 71-72, 89, 96). 

Mr. Long attended one lineup and recalled identifying 
appellant Smith in it (R.Tr. 98, 119-120, 1382). 

Clyde Catterton, a manager at the warehouse, was 
making preparations for a bank deposit, when he first 
became aware of the robbery. Appellant Johnson 
had a gun in the chest of Long and later held it on 
Lewis as he brought other employees into the office (R.Tr. 
219-221). Appellant Johnson then placed his gun to 
Catterton’s neck and forced Catterton to place money 
in a paper bag. At one point during these events John- 
son was no more than two feet from Catterton and 
he was able to observe Johnson’s face fully when he 
turned over the money to him. Appellant Johnson also 
forced him to open an office safe, but it contained no 
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money since Catterton had taken it out in preparation 
for the bank deposit (R.Tr. 222). The other robber 
in the office was behind a counter and because of Cat- 
terton’s preoccupation with appellant Johnson who held 
the gun on him, Catterton was not able to observe him 
very well (R.Tr. 221, 223). After about five minutes, 
estimated to be about the total time of the robbery, 
the robbers left (R.Tr. 223). 

Catterton recalled that on the Monday following the 
robbery (April 14) Detective Dory came to the ware- 
house and gave him a book with many photographs 
(about six on a page) which he viewed alone (R.Tr. 
223, 226, 240-242). Without any suggestion from the 
officer, Catterton positively identified a photograph of 
appellant Johnson (R.Tr. 224). Catterton was not shown 
photographs at any other time and did not at any time 
view single (“loose”) photographs (R.Tr. 224, 242). 

Two or three months later, about mid-July he recalled 
he attended a lineup, the only one that he viewed (R.Tr. 
224, 227, 286, 238). He went alone and had not been 
told beforehand what persons would be in the lineup 
(R.Tr. 238). Although appellant Johnson looked differ- 
ently than he did at the time of the robbery? and despite 
the different lighting conditions, Catterton positively 
identified him‘ (R.Tr. 229-230). 

After leaving the lineup, Catterton stated that he was 
not with Traylor and thus did not discuss any identifica- 
tion at the lineup with him (in contradiction to the testi- 
mony of the defense attorney of appellant Johnson who 
had attended the lineup and claimed overhearing such 
a conversation between the two on an elevator (R.Tr. 


3 At the time of the robbery, Catterton recalled that appellant 
Johnson had “‘chinners or a goatee” and wore a hat; in the lineup 
Johnson was clean-shaven and hatless (R.Tr. 280, 244). 


4Catterton stated at the lineup that the person in the number 
three position (occupied by appellant) “looks like” the man. This 
wag his indication of a definite identification of the person who held 
the gun on him in the holdup (R.Tr. 229-232). 
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232-233). No one ever told him that he selected the 
“right man”; he was certain he had (R.Tr. 285). 

Edward Fitzwater was not inside the warehouse office 
when the holdup men entered, but in a loading area near- 
by (R.Tr. 250-251). After the robbery, he viewed photo- 
graphs at police headquarters with Long, Traylor, and 
Lewis (R.Tr. 252). Later, within a few hours of the 
holdup, Detective Dory showed him a book of photographs 
from which he did not make any identification. The 
detective did not at any time suggest that he thought 
certain persons committed the holdup (R.Tr. 250). Fitz- 
water did not attend any lineup (R.Tr. 256). He af- 
firmed that at the trial he did not positively identify 
anyone, but indicated that each of the accused men 
“looks like” or “could be” one of the robbers (R.Tr. 248, 
249, 255). 

Detective Dory testified that he was assigned investiga- 
tion of this holdup on the afternoon of the day of its 
commission, and was the only officer to be so assigned 
(R.Tr. 146-147). Before leaving police headquarters for 
the robbery scene, he had received some information from 
an officer on the narcotics squad that certain persons 
who met descriptions of the robbers also owned or drove 
a white Cadillac, the type of vehicle used by the robbers 
in their getaway (R.Tr. 172-178, 178). The officer had 
specifically indicated that appellant Johnson owned such 
a vehicle and that appellant Smith usually drove it (R.Tr. 
178, 179). Detective Dory therefore obtained two photo- 
graphs of these men from the police identification bureau 
and included them in a book of photographs, containing 
some seventy-five or more photographs, before leaving for 
the scene of the robbery (R.Tr. 147-148, 173, 178, 180, 
187-189). At the warehouse the photograph book was 
shown to Long and Lewis and Detective Dory recalled 
that both selected a photograph of appellant Smith as 
one of the robbers (R.Tr. 149-150, 160, 162, 167).° 


5 At the hearing, Detective Dory stated that Lewis to his knowl- 
edge “could not identify Mr. Johnson” (R.Tr. 193). Lewis who had 
made positive in-court identifications of both appellants (T.Tr. 76- 
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(Long viewed the book less than ten minutes before his 
selection, R.Tr. 193). On Monday, April 14, 1969 De- 
tective Dory returned to the warehouse around 5:30 p.m. 
and showed the same photograph book to Clyde Catterton 
who, without suggestion, identified a photograph of ap- 
pellant Johnson (R.Tr. 150-151). Long who was at 
the warehouse at the time, was shown the photograph 
book again (for no other apparent reason than that he 
was there), and also identified Johnson (R.Tr. 190). 
All photographie displays conducted by Detective Dory 
were made either on the afternoon of April 12 or on 
April 14; he did not at anytime display to witnesses 
single or separate photographs (R.Tr. 151, 158, 167). 
Regarding the lineup, Detective Dory indicated that 
witnesses appeared for two lineups, one conducted April 
29, 1969 in which appellant Smith appeared, and was 
identified by Long (R.Tr. 155-157) ; the other, conducted 
July 15, 1969 in which appellant Johnson appeared, and 
was identified by Catterton (R.Tr. 199-200) ;” Long at- 
tended the lineup in which only Smith appeared as a 


77) and was unavailable for the hearing, testified at trial he had 
made photographic identifications of both appellants at police head- 
quarters (T.Tr. 82), apparently before the involvement of Detective 
Dory in the investigation of this case later on the day of the holdup. 

Albert Traylor, who also made positive in-court identifications of 
both appellants and was unavailable for the hearing, apparently was 
not shown photographs during the display of the photograph book 
by Detective Dory, but the officer, based on recollection of events 
over two years ago, could not exclude that possibility (R.Tr. 193- 
195). Traylor testified at trial, (as did Lewis, T.Tr. 82) that he 
viewed the photographs at police headquarters and that he selected 
a photograph of appellant Johnson at the time (T.Tr. 48). 


6Catterton indicated that on Saturday, the day of the holdup, 
he had come into the office only for “paperwork,” and had apparently 
left before Detective Dory arrived (R.Tr. 228). 


7 Traylor attended the Johnson lineup also but could not make 
any identification (R.Tr. 201; TTr. 48, 51-62). Traylor’s trial 
testimony indicated he also attended the Smith lineup but identified 
another person for appellant Smith (T.Tr. 48, 54). Detective Dory 
said of Traylor “[hJe couldn’t identify anybody” from the lineups 
(R.Tr. 201). 
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suspect in the instant robbery because Smith, identified 
as the one who held the gun in Long’s chest, was closest 
to Long; similarly, Catterton attended only the Johnson 
lineup because Johnson, who held a gun to Catterton’s 
neck in forcing him to turn over money, was closest to 
him (R.Tr. 198). It was thought that each would be 
best able to identify his nearest assailant during the 
holdup (R.Tr. 198, 215). Detective Dory neither sug- 
gested any lineup identification nor the correctness of 
any to witnesses (R.Tr. 205). Fitzwater did not attend 
any of the lineups (R.Tr. 256). 

Following the hearing Judge Walsh filed Findings of 
Fact and Conclusions of Law in which he determined, 
inter alia, that the pre-trial photographic and lineup 
procedures were fair and proper, and that the in-court 
identifications, free of taint, were properly allowed. See 
Crim. No. 1666-69. The motion for a new trial was 
denied. 


ARGUMENT 


The in-court identifications of appellant were properly 
allowed as revealed through evidence adduced at the 
remand hearing showing that photographic and lineup 
identification procedures were fair and proper. 


(R.Tr. 5-10, 61-62, 68-72, 76-80, 86-89, 91, 93-94, 
96-97, 110-112, 131-132, 149-151, 153, 158-160, 167, 
180-185, 190, 198-195, 198, 201, 210-212, 215, 222, 
224-225, 226-230, 282-283, 286, 239-240, 242- 
244, 249-250, 257; T.Tr. 44-46, 48, 51-54, 76, 82, 
290-295) 


The remand hearing developed the distinct factual con- 
text respecting the circumstances of pretrial identifica- 
tions and shows, as the trial court concluded, that the in- 
court identifications of appellants by eyewitness-victims 
in the instant robbery were properly allowed. That record 
abundantly refutes appellants’ claims that the pre-trial 
identification or confrontation procedures violated due 
process under standards enunciated in Stovall v. Denno, 
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388 U.S. 293 (1967) and Simmons v. United States, 390 
US. 377 (1968), or abridged the right to counsel under 
United States v. Wade, 388 U.S. 218 (1967). See also 
Clemons v. United States, 133 U.S. App. D.C. 27, 408 
F.2d 1280 (1968); cert. denied, 394 U.S. 964 (1969) ; 
Solomon v. United States, 133 U.S. App. D.C. 108, 408 
F.2d 1806 (1968). 


Photographic Identifications 


On two occasions, the day of the robbery, Saturday, 
April 12, and the following Monday, April 14, Detective 
Dory, the only officer assigned investigation of this rob- 
bery, displayed to victims a book containing seventy-five 
or more photographs, including those of appellants which 
the officer obtained based on information volunteered by 
another officer from matching descriptions and the use 
of a white Cadillac as the getaway vehicle. See Counter- 
statement. Lewis (absent at the remand hearing) and 
Long on the first occasion, Saturday, selected a photo- 
graph of appellant Smith as one of the robbers; Long 
and Catterton on the latter occasion, Monday, selected 
a photograph of appellant Johnson as one of the rob- 
bers. Detective Dory made no suggestion to the wit- 
nesses to make any particular identification (R.Tr. 151). 
Indeed, Long and Catterton, according to their own tes- 
timony, indicated that each viewed the book alone and 
made independent selections, free from any suggestion 
from the officer (R.Tr. 69-70, 86, 226, 240, 242). Apart 
from the viewing of various photographs at police head- 
quarters a very short time after the robbery (when Dory 


8 Detective Dory stated that he showed the photograph book to 
Long again on Monday only because he was there at the warehouse 
(R.Tr. 190). The viewing by Long on this occasion however was 
merely based upon the officer’s recollection of events over two years 
ago before the hearing. Significantly, Long himself testified that 
he viewed Detective Dory’s photograph book only once, either Satur- 
day or Monday (he could not be certain) and after about a half hour 
of examination he positively identified photographs of both appel- 
lants (R.Tr. 70, 71, 91, 93-94, 96-97, 131). 
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was not present), Long was shown no other photographs 
(R.Tr. 68, 110-112) and Catterton indicated his only 
photographic viewing was from the book (R.Tr. 242). 
Both categorically denied they were shown photographs 
at any other time, specifically any photographs shown 
singly (R.Tr. 71-72, 224, 242), and their testimony in 
this respect was consistent with that of Detective Dory 
who alone was investigating this holdup (R.Tr. 158, 167, 
201). We note that the opportunity of Long and Catter- 
ton to observe their assailants, and thus to select photo- 
graphs of them, was excellent (R.Tr. 62, 222, 226, 250). 
In the well-lighted warehouse office where the two un- 
masked robbers assailed and assembled their victims, 
Long identified appellant Smith as the one who held a 
gun in his chest while Catterton identified appellant 
Johnson as the gunman who placed the weapon to his 
neck before he surrendered cash to him (R.Tr. 61-62, 
76, 80, 222). 

Under these circumstances, there is no basis for re- 
jecting the finding of the district judge that the photo- 
graphic displays here were not impermissibly suggestive. 
See, ¢.g., United States v. Williams, 187 U.S. App. D.C. 
231, 421 F.2d 1166 (1970) ; United States v. Kirby, 188 
U.S. App. D.C. 340, 427 F.2d 610 (1970). 

Appellants are apparently obliged to rely heavily upon 
what are essentially matters of credibility, which were 
implicitly resolved against them and are nonetheless 
insubstantial to support a weighty due process violation. 
For example, they undertake to exploit seeming incon- 
sistency between certain averments in the affidavits sup- 
porting the arrest warrants (prepared by Dory) and 
Dory’s testimony regarding the number of photographs 
displayed to victims (R.Tr. 153-155, 180-185). In the 
warrant for Johnson, Dory indicated the witnesses (Long 
and Catterton) were shown (April 14) only “ten or 
more” photographs and in the one for Smith that the 
witnesses (Lewis and Long) apparently were shown 
(April 12) “a total of twenty-five” (R.Tr. 180-185, 190). 
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The interpretation appellants suggest be drawn is that 
the officer, contrary to his testimony of showing 2 book 
of approximately seventy-five photographs from which 
the identifications were made, only displayed the fewer 
number of photographs as stated in the affidavits. The 
explanation which the officer repeatedly gave however 
was that the latter merely indicated the number of 
photographs from the book which he estimated the wit- 
nesses had examined (in apparent random fashion) be- 
fore the witnesses selected photographs of appellants, 
and not the total number in the book which he presented 
for viewing (R.Tr. 154-155, 181-185). Even assuming 
however that the exhibition of photographs consisted of 
approximately ten on one occasion and twenty-five on 
another (“loose” at that, as appellants would apparently 
have it) but without suggestive conduct of the officer, can 
it be seriously contended that such a display was unfair? 
We think not. See, e.g., United States v. Williams, supra 
(identification of the two appellants made from approxi- 
mately six photographs) ; United States v. Kirby, supra 
(identification of appellant from seven photographs). 
Still in the quest for some bedrock of a constitutional 
deprivation through purported impeachment, the testi- 
mony of attorney John Treanor, appellant Smith’s coun- 
sel at the lineup, is adverted to in the apparent belief 
that Detective Dory, despite what he stated and what 
the record showed, carried with him during the instant 
investigation only two photographs which he surreptit- 
iously showed witnesses in order to induce, or reinforce, 
identification.” Mr. Treanor’s trial testimony, a matter 
of stipulation at the hearing, tended to show that at 
one lineup,° Detective Dory voluntarily showed him two 
photographs from a group of about eight or ten (loose 
rather than in a book) and that one was of appellant 


° Memorandum for Johnson, pp. 17-19. 


10 The witnesses in this case apparently failed to appear at one 
scheduled lineup, so another one had to be scheduled (R.Tr. 155-156). 
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Smith and the other of a person that closely resembled 
him. Mr. Treanor indicated he had not at any time 
seen Dory show these photographs to witnesses at the 
lineup, but he had asked him to do so. At the next 
continued date for the lineup, Mr. Treanor stated that 
he confirmed the fact that the photograph of the person 
resembling Smith had been shown (T.Tr. 290-295). In 
his testimony at the hearing, Detective Dory indicated 
that indeed he had shown the attorney two photographs 
but it was definitely not at a lineup, but perhaps in a 
court hallway (R.Tr. 209-210). (In any event, it can 
only be an indication of the officer’s fairness in showing 
the photographs at all to the attorney, and as the attor- 
ney himself indicated, voluntarily). Dory explained that 
a relative of appellant Smith told him (Dory) that there 
was someone in jail that strongly resembled appellant 
Smith, raising the apparent possibility that Smith might 
have been mistakenly identified. The officer obtained a 
photograph of the other person from the police identifica- 
tion bureau and compared it with one of appellant Smith. 
Observing himself that there was a close resemblance, 
he thought it was fair to show the photographs to Smith’s 
counsel, Mr. Treanor, which he did (R.Tr. 210-211). He 
did not however show the photographs to the witnesses 
(R.Tr. 212). This testimony is supported by the wit- 
nesses themselves (Long and Catterton) at the remand 
hearing (R.Tr. 71-72, 87, 89, 224). 

It is clearly shown that the photographie displays 
here," fairly designed to obtain leads to the possible sus- 
pects, comported with those considerations adverted to 
in Simmons as relevant to the fair use of photographs. 
Supra at 383-886. There is therefore no basis to reject 
the finding of the district judge in this respect. 


11 Rdward Fitzwater, who could not make positive identification 
of appellants as the robbers at the trial, had also been shown the 
book of photographs by Dory without suggestion and made no 
photographic identification (R.Tr. 249-250). He stated he selected 
some photographs, but “[n]Jothing positive” (R.Tr. 257). 
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The Lineups 


It appears that no real constitutional attack is mounted 
now by either appellant upon the fairness of the line- 
ups. Appellant Smith, as established by testimony at 
trial, was represented at the lineup in which he ap- 
peared (April 29, 1969) by Mr. Treanor (T.Tr. 290- 
295), and appellant Johnson was represented at his line- 
up (July 15, 1969) by attorney Charles J. Murray, who 
testified at the remand hearing* (R.Tr. 5). It appeared 
further that witness Long attended only one lineup, the 
one in which appellant Smith appeared, and identified 
Smith (R.Tr. 97, 182, 157-158) ; Catterton attended only 
one lineup, the one in which appellant Johnson appeared, 
and identified Johnson (R.Tr. 199, 224-225, 227-229, 236, 
243). Each attended the lineup of the suspect identified 
as being the immediate assailant whom he viewed most 
directly during the holdup (R.Tr. 198, 215; see R.Tr. 
61-62 (Long) and 222 (Catterton). Neither defense 
counsel made any apparent objection to the fairness of 
the lineup, photographs of which were exhibits at the 
hearing, and we submit that there was no basis for any. 
Clearly, there can not be any claim of a violation of the 
right to counsel. 

Again, however there appears to be here merely 2 
matter of purported impeachment, suggested perhaps to 
show in some substantive way an unfair aspect of the 
lineup. Mr. Murray, attorney for appellant Smith, tes- 
tified that he overheard a conversation on an elevator 
between witnesses, Traylor and Catterton presumably, 
after the lineup concerning their lineup identification. 
One (presumably Catterton) stated in effect that he was 
“pretty sure” about his identification but that it had 
been a long time (R.Tr. 5-10, 5-12). Catterton, who 
admitted seeing Traylor at the lineup, flatly denied leav- 
ing with him or discussing any identification (R.Tr. 
232-233). 


12 See remand opinion of this Court. 
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Moreover, it was suggested that Catterton made some- 
thing less than a positive identification of appellant 
Johnson when he stated that he “looks like the man” 
(R.Tr. 280). While Catterton indicated that there was 
some difference in the lighting conditions at the lineup and 
during the holdup, and in appellant Johnson’s physical ap- 
pearance in the lineup (hat and clean-shaven) as com- 
pared to his appearance during the holdup (hatless and 
goatee) (R.Tr. 225, 280, 239-240, 243-244), he was 
always certain of his identification and was making a 
positive identification, despite the words used or another’s 
construction of them (R.Tr, 229-230, 232, 234-285). 

Since there were no matters presented showing any 
impropriety in the conduct of the lineup, the district 
judge was correct in concluding it was fair. 


The Absent Witnesses 


Two witnesses, Albert Traylor and James Lewis, though 
subpoenaed by the Government, could not be located and 
thus were unavailable as witnesses at the remand hear- 
ing. See Counterstatement. Both made positive in-court 
identifications of both appellants at the trial (Traylor, 
T Tr. 44-46, 52; Lewis, T.Tr. 76). Through the testi- 
mony of other witnesses at the hearing, it is determin- 
able that the circumstances of the pre-trial identification 
procedures in which they participated were generally the 
same. Long testified that Traylor and Lewis accompanied 
him and Fitzwater to police headquarters the morning 
of the robbery where they viewed numerous books of 
photographs. He did not recall specifically whether any 
identification through photographs occurred at that time 
(R.Tr. 68-69). Later in the afternoon, Long testified 
that Detective Dory showed the book of photographs to 
him and other employees who were called into an office 


18 The testimony at trial seems to indicate that Traylor selected a 
photograph of appellant Johnson (T.Tr. 48) and that Lewis identi- 
fied photographs of both appellants (T.Tr. 82). 
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to view it “one at a time” (R.Tr. 69, 86, 181). Detec- 
tive Dory indicated that to the best of his recollection 
the photograph book was shown to Lewis, as well as 
Long, on the afternoon of the robbery and both identified 
appellant Smith (R.Tr. 149-150, 160, 167). (Lewis ap- 
parently could not identify a photograph of appellant 
Johnson according to the officer, R.Tr. 193). There is no 
indication however from the hearing (or trial) testi- 
mony as to whether Lewis attended either of the two 
lineups.** 

Detective Dory could not recall specifically whether he 
displayed the photograph book to Traylor, and tended 
to indicate that he did not (R.Tr. 193-195). He recalled 
however that Traylor did not identify anyone from the 
photograph book,* if he did show it to him, and could 
not identify appellants in the lineups (R.Tr. 198-195) .° 
While Traylor made positive in-court identifications of 
both appellants, the circumstances here of the photo- 
graphic viewings and the lineups are sufficient to indi- 
cate that no taint was attached to those in-court identi- 
fications. There being nothing improper in the identifica- 
tion procedures, it was permissible to allow the in-court 
identifications and the jury was free to give them such 
weight as it felt they were entitled to receive. 


Independent Source-Harmless Error 


Since the pre-trial identification procedures here were 
proper and fair, there could not be any taint attaching 
to any of the in-court identifications. Even assuming 
however that there was some improper pre-trial identi- 
fication or confrontation under the standards of either 


14 This appears to be the only respect in which the record is wholly 
silent. 

35 Traylor indicated at trial he made a photographic identification 
of appellant Johnson at police headquarters (T.Tr. 48). 


16 With Traylor’s positive in-court identifications, his inability to 


make any lineup identifications was revealed and fully exploited at 
trial (T.Tr. 48, 48, 51-54). 
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Stovall or Wade with respect to any pre-trial identifica- 
tion by witnesses who did not testify at the hearing, or 
with respect to those that did, the circumstances of 
viewing the unmasked assailants in close proximity 
to Long and Catterton in a well-lighted office support 
the conclusion of the trial court that their identification 
of appellants had an independent source. Indeed, we 
submit that their identifications were sufficiently strong 
that if other identifications were erroneously ad- 
mitted, the error was harmless beyond a reasonable 
doubt. See Solomon v. United States, supra. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that upon the 
record of the remand hearing, the determination of the 
District Court that the identifications at trial were 
properly allowed, should be upheld. 


Haroxp H. Trrvs, Jr. 
United States Attorney. 


JOHN A. TERRY, 
JULIUS A. JOHNSON, 
Assistant United States Attorneys. 
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REFERENCES AND RULINGS 


Findings of Fact and Conclusions of Law in United States v. 


Jerome Johnson and Samuel A, Smith, Jr., United 
States District Court Criminal No. 1666-69, Judge 
Leonard P. Walsh, March 14, 1972. (Not otherwise 
reported or recorded). 


-l- 


STATEMENT OF THE CASE 


This case centers around the robbery of the George's Radio 
| 


and Television Company warehouse ("George's"), 2850 New York 
Avenue, N. E., around 8:30 a.m. on Saturday morning, April 12, 
1969. Appellant Samuel Smith, Jr. ("Smith") and co-appellant Jerome 
Johnson ("Johnson") were arrested and charged with the offense. The 


case went to trial before Judge Walsh on November 13, 14 and 17, 


1969, with both Smith and Johnson represented by Court-appointed 


counsel. 
| 


The Government's entire case against Smith and Johnson 
rested on in-court identifications by five George's employees alleg- 
edly present during the robbery, 1/ with four of these employees 
identifying Smith: Edward W. Fitzwater (''Fitzwater"); Albert 
Traylor ("Traylor"); James T. Lewis ("Lewis"); and Lester Long 
("Long"). 2/ (Trial Tr. 35-37, 45-46, 61, 65). Although it became 


1/ In its closing argument to the jury, the Government em- 
phasized that "[t]he most important fact is the identification. . . 
[t]he Government asks you to think back to the witnesses and h 
they testified on the witness stand." (Trial Tr. 312). (All trans- 
cript references are as follows: "Grand Jury Tr." for the transcript 
of the Grand Jury proceedings on October 29, 1969; "Trial Tr." for 
the transcript of the trial in Cr. No. 1666-69; and 'Remand Tr. ” for 
the transcript of the remand hearing on June 23, 1971, in Cr. No. 
1666-69). 


| 
2/ The fifth witness, Clyde Catterton ("Catterton"), did not 
identify Smith. (Trial Tr. 88). 
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apparent during the trial that there had been pretrial photographic 
and corporeal lineup identifications by most if not all of these wit- 
nesses, neither defense counsel nor the District Court, sua sponte, 
moved or requested a hearing out of the presence of the jury as to 
the propriety of these pretrial identifications. Smith and Johnson 
both presented alibi defenses, offering nine corroborating witnesses 
between them as well as taking the stand themselves. 

The jury found both Smith and Johnson guilty on all counts. 
Specifically, Smith was found guilty on three counts of armed robbery 
and five counts of assault with a dangerous weapon. The District 
Court denied motions for judgment of acquittal and on December 23, 
1969, gave Smith consecutive sentences of two to six years and nine 
to twenty-seven years. Smith is presently serving these sentences 
at Lorton. 3/ 

Appeals were duly taken to this Court and consolidated in Nos. 
23,886, 23,887 and 24,331. Smith raised the following arguments 
on appeal: 

1) The District Court erred in failing to hold an identifica- 


tion suppression hearing; 


3/ Johnson received three to nine year and ten to thirty year 
consecutive sentences. Both Smith and Johnson, however, have 
been permitted to participate in daylight furlough programs since 
their imprisonment. 


= 
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the District Court erred in failing to declare a mistrial 
when the jury was improperly informed of Smith's prior 


criminal record; 


the District Court erred in its instructions to the jury; 
the District Court erred in receiving the jury's verdict 
contrary to its instructions; and 
5) Smith was denied effective assistance of counsel. 4/ 
On April 26, 1971, this Court issued a per curiam opinion 
(Chief Judge Baselon, joined by Judge Tamm and Judge Wilkey) in the 
consolidated appeals reversing one count of Johnson's conviction, 3/ 
ordering a remand hearing before the District Court on the identifica- 


tion issue, and reserving judgment on the other arguments advanced 


by the co-appellants. 8/ Since those other arguments -- the prejudicial 


exposure to the jury of Smith's prior criminal record, the erroneous 


instructions and inconsistent verdict and, in particular, the ineffective 


4/ These were also the basic arguments raised by Johnson on 
appeal. 


5/ The Court held that Johnson's conviction for carrying a 
pistol without a license was invalid because of the Government's 
failure to introduce evidence that Johnson did not have such a license. 


6/ Although the Court's opinion stated that "[w]e do not pass 
at this fime on any of appellant's other claims" (emphasis added), 
the context of this phrase clearly indicates that the Court was re- 
ferring to the other claims of both appellants, claims which are 
largely identical. Per Curiam opinion in United States v. J ohnson 
and United States v. Smi 0s. 23, 886, 23, 887 and 24, 3 
xeroxed copy, at 3 (April 26, 1971) ("Cir. Ct. Mem. Op."). 


\ 
? 
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assistance of counsel -- are still at issue and have been fully briefed 
to the Court, the briefs of Smith and Johnson in Appeals Nos. 23, 886, 
23, 887 and 24,331 are herein incorporated by reference. This brief 
will concern itself solely with the identification issue as amplified 

by the remand hearing before the District Court. That remand hear- 
ing was held on June 23, 1971. On March 14, 1972, the District 
Court issued its Findings of Fact and Conclusions of Law, holding 
that "the pretrial identification procedure did not violate due process 
and thus the in-court identifications of the witnesses at time of trial 
were proper. " a/ On this record, the case comes back before the 


Court. 


7/ Findings of Fact and Conclusions of Law, U.S. D.C. 
Crim. No. 1666-69, at 2 (March 14, 1972) ("Dist. Ct. Mem. Op.). 


THERE IS NO FACTUAL BASIS FOR THE COURT'S | 
FINDING ON REMAND THAT THE IN-TRIAL 
IDENTIFICATIONS WERE NOT THE PRODUCT OF | 
ILLEGAL PRETRIAL IDENTIFICATION PRO- __ 
CEDURES AND WERE THEREFORE ADMISSIBLE. 


Precedent, As Well As This Court's Order Of Remand, Placed 
A Heavy Burden On The Government To Show That The Pre- 
trial Identification Procedures Were Not Impermissib. ly Sug- 
gestive. | 


This Court has undertaken a very difficult task, namely, 


determining whether the pretrial identification procedures in this 
case were "so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification. " Simmons 

v. United States, 390 U.S. 377, 384 (1968). The Court's task is 
made more difficult by the fact "that any exposure of the eyewitnesses 
to the suspects or their pictures is suggestive." United State : Vv. 
Gambrill, __—SU.S. App. D.C. , 449 F.2d 1148, 1158 (1971). 
On the other hand, the Court has attempted to make its task easier 

by building certain safeguards both into its procedures and those of 


the police. 


The most basic of these safeguards, of course, are the 


Aei 


8/ 


identification suppression procedures set forth in the Clemmons — 


and Solomon 9/ decisions. The thrust of these procedures is that an 


appropriate forum must be provided out of the hearing of the jury 
where the facts of the pretrial identification can be fairly viewed, 

facts which, it is important to note, are peculiarly within the know- 
ledge of the Government. Therefore, if the Government fails to 
provide all the facts, or presents facts inaccurately, these procedures 
will be frustrated. Recognizing the danger inherent in the latter 
possibility, additional safeguards have come into existence in an 
attempt to break the Government's monopoly on the facts surrounding 
pretrial identifications. The right to presence of counsel at a pre- 
trial corporeal lineup has been long established, United States v. 
Wade, 388 U.S. 218 (1967), 10/ and this Court recently held that a 
similar right exists for photographic identification subsequent to 
arrest but prior to a corporeal lineup. United States v. Ash, 

__ U.S. App D.C. , F.2d (D.C. Cir. No. 22, 340, 
March 1, 1972). Even in an area where the right to counsel does not 
yet exist -- the use of photographic identifications prior to arrest -- 


"[t]his court has made clear the importance of retaining a record of 


8/ Clemons v, United States, 133 U.S. App. D.C. 27, 408 
F. 2d 1230 (1968) (en banc), cert. denied, 394 U.S. 964 (1969). 


9/ Solomon v. United States, 183 U.S. App. D.C. 103, 408 
F. 2d 1306 (1969). 


10/ See also, Gilbert v. State of California, 388 U.S. 263 (1967). 
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photographs used for identification in order to rebut any suggestion 
of suggestiveness. " United States v. Kirby, 138 U.S. App. D.C. 
340, 342, 427 F.2d 610, 613 (1970). 22/ | 


In simplest terms, the Court has a hunger for the truth in 


these matters, and that hunger cannot be satisfied if the Government 
is permitted to pay lip-service to the rudiments of due process, Yet 
lip-service is perhaps the best characterization of what the Govern- 
ment has done in this case. It was this failure of the Government to 
satisfactorily explain, at the trial, the facts surrounding the pretrial 
identifications that led this Court to remand the case in the first 
instance: : 


"As to the due process issue, the Government | 
asserts, ‘substantially, this record indicates that the — 
in-court identifications were not fatally tainted by the | 
photographic procedure employed here.' Yet it is not | 
even clear what the photographic identification proce- | 
dure was. Smith's lineup counsel testified that one 
of the officers investigating the case told him that 
another group of photographs, different from those 
presented in the trial court, was shown to the witnesses 
at the time after the appellants were in custody. There 
were apparently at least two groups, of 25 and 10 each, | 
shown to witnesses prior to arrest, yet in court the 
Government trotted out a book containing 75 photographs. 
The Government argues that with four in-court identifi- 
cations of Johnson and three of Smith a fatal taint in one 
or two of them would still be harmless error. This | 
conclusion would depend on which of the in-court identi- 
fications were found to be tainted if any. The question 


11/ See also, United States v. Hamilton, 137 U.S. papa 
D.C. 89, 420 F. 2d 1292 (1969). 
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of which, if any, of the identifications were tainted 

does not seem resolvable on this record. Certainly 

the record does not, as the Government argues, 

"compel a finding of an independent source for the 

in-court identifications, ' and the trial judge here 

made no such specific finding. '' (Cir. Ct. Mem. 

Op. , at 5-6). 

Today, more than one year after this Court's order of remand, 
we have the benefit of an identification suppression proceeding but 
we still do not know the complete facts, largely because of the failure 
of the Government witnesses to reveal them. Indeed, to the extent 
that facts have been established in this rather complex record they 
raise the substantial probability of impermissive suggestiveness. For 
these reasons, the Government has totally failed to meet its burden 


in this case, a burden of candor as much as it is a burden of proof. 


B. The Government Has Failed To Satisfy This Burden And The 
Record Raises The Substantial Probability That The Pretrial 
Identification Procedures Were Impermissibly Suggestive. 


Despite the documentary evidence in the record, and despite 
the proceedings before the Grand Jury, at the trial and upon remand, 
it is still not possible to say with certainty what happened during the 


pretrial identification procedures, Again, this is not the fault of the 


co-appellants for these are facts peculiarly within the knowledge of 


the Government and its witnesses. Moreover, a reconstruction of 
the events that followed the alleged crime raise rather serious 


questions as to: (1) the credibility of the Government witnesses, 
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and (2) the legality of the identification procedures employed by the 


Government. 

1. The Initial Investigation. On the morning of the robbery, 
April 12, 1969, Long, Fitzwater, Traylor and Lewis went to Police 
Headquarters at 300 Indiana Avenue, N. W., where they looked at 
books of photographs; they were unable to identify any suspects. (Re- 
mand Tr. 68-69). Meanwhile, the single most important "identifica- 


| 

tion" of the case was taking place in circumstances that still place it 
| 
| 


Sergeant Edward L. Dory ("Dory") was assigned at that time 


out of view of the Court. 


to the Robbery Squad, and on April 12, 1969, he was working the 

4:00 p.m. to midnight shift. (Remand Tr. 173). Approximately one 
hour before he went on duty, he was contacted by an officer from the 
Narcotics Squad, an officer the Government refused to identity (Re- 
mand Tr. 174), who advised him that Smith owned and J ommson drove 
a car similar to the car described in the lookout broadcast chat morn- 
ing after the robbery. Dory went to Identification Bureau and obtained 
photographs of Smith and Johnson, then brought these photographs 
with him when he went to interview the witnesses at George's ware- 
house. (Grand Jury Tr. 14-15; Remand Tr. 173-174). | 
The importance of this event is twofold. First, it meant that 


| 
before Dory had even begun his official investigation of the case he 
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had focused his attention on Smith and Johnson. (Remand Tr. 177). 
Secondly, it now appears that there was no connection between the 
car used by the unnamed Narcotics officer to “identify” Smith and 
Johnson and the car allegedly used as the escape vehicle. The look- 
out broadcast on the basis of descriptions given by the witnesses was 
for a 1962 white Cadillac hardtop which had six shots fired at it. 12/ 
Smith's car was, in fact, a 1966 white Cadillac convertible with no 
evidence of bullet damage. (Trial Tr. 107-109). Additionally, Smith 


introduced convincing evidence at the trial that his car was ina 


garage for repairs at the time the alleged robbery took place (Trial 


Tr. 226-234, 242, 248-252), evidence so convincing that the Govern- 
ment was forced to admit in its closing argument to the jury that it 
did not allege that Smith's car was the one used as the escape vehicle. 
(Trial Tr. 311-312). 

Why were Smith and Johnson really singled out as suspects 
and by whom? This is a question that remains unanswered. But the 
fact is that they were, and this taint carries over into the subsequent 


identifications. 


12/ The radio run was introduced at the remand hearing as 
Defendant Johnson's Exhibit No. 1. Despite its crucial importance, 
it was not introduced at trial by defense counsel, and it was not dis- 
covered until Johnson's appellate counsel included it with a motion 
for a new trial. 
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2. The Photographic Identifications. At the trial Dory 
| 
testified that he had shown the witnesses a book of 75 photographs on 
either the day of the robbery, April 12, or the following Monday ; 


April 14. (Trial Tr. 100-101). This simply is not consistent with 


his earlier sworn statements. In applying for a warrant to arrest 
Smith, Dory signed an affidavit to the effect that Long and Lewis 
had identified photographs of Smith from a "total" of 25 black and 
white photographs of various subjects shown to them on April 12. 
(Defendant Johnson's Remand Exhibit No. 7). In applying for a 
warrant to arrest Johnson, Dory signed an affidavit to the effect that 
Long and Catterton had identified photographs of Johnson from "10 
or more" black and white photographs of various subjects shown to 
them on April 14. (Defendant Johnson's Remand Exhibit No. 2), 
Testifying before the Grand Jury, Dory swore that on the day of the 
robbery, April 12, he took photographs of Smith and Johnson “along 


with 25 more black and white photographs" to George's warehouse 


and showed them to Long, Catterton, Fitzwater, Lewis and Traylor, 
with Long, Lewis and Catterton identifying the co-appellants. 
(Grand Jury Tr. 14-15). 


The remand proceeding did little to alleviate these contra- 


dictions with Dory choosing to interpret rather than explain his past 


statements, although he did not deny that he had shown the photographs 
| 
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to some or all of the witnesses at least twice. As to the Smith arrest 
affidavit, Dory stated that by a "total" of 25 photographs he meant 

25 out of 75. (Remand Tr. 184-185). As to the Johnson arrest affidavit, 
he stated that '10 or more photographs" meant 75. (Remand Tr. 181- 
182). As to his testimony before the Grand Jury, Dory simply chose 
to ignore it, and under oath he misread that testimony to the Court as 
"25 or more black and white photographs." (Remand Tr. 188) (em- 
phasis added). The contradictions did not end there. Dory now 
testified that Lewis did not identify Johnson's photographs on April 

12. (Remand Tr. 193). He further testified that he never showed 
photographs of Johnson to Traylor, but when confronted with his 


Grand Jury testimony to the contrary he reversed his position and 


stated that Traylor had seen the photographs but could not identify any- 


body. (Remand Tr. 193-194). 

The testimony of the other Government witness, the employees 
present at George's warehouse that day, was equally contradictory. 
The Government failed to produce two witnesses for the remand hear- 
ing, Traylor and Lewis, witnesses who had made in-trial identifica- 


tions of bothSmith andJohnson. The failure to produce Traylor is 


understandable, if not excusable, because his credibility is nil. 13/ 


13/ Traylor testified at the trial that he had identified a photo- 
graph of Johnson (Trial Tr. 48), although Dory's statements indicate 
that even if Traylor was shown photographs he could not identify any- 
body. Catterton testified that the last time Traylor was seen he was 
stealing a television set and placing it in the trunk of another em- 
ployee’s car. (Remand Tr. 245). 
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The failure to produce Lewis is not satisfactorily explained in the 
record and, at the least, gives rise to an inference that his testimony 
might have been adverse to the Government's position. As for the 
other witnesses, Fitzwater flatly admitted that he had not identified 
any photographs of Smith and Johnson and that he couldn't identify 
them at the trial. (Remand Tr. 249-250, 256). Catterton testified that 
he had seen and identified a photograph of Johnson but that he clearly 
remembered that he had done so on Monday, April 14 rather than on 
April 12, (Remand Tr. 223-224), Long testified that he had seen 

and identified photographs of Smith and Johnson but that he clearly 
remembered that he had done so on Saturday, April 12, rather than 

on April 14. (Remand Tr. 69-72, 96-97). Long was also mable to 
reconcile the photographs of Smith he allegedly identified with : 
Smith's actual physical appearance. Long had testified at the trial 
that Smith's physical appearance in the courtroom was very similar 

to his appearance at the time of the robbery -- a dark Comnlexon 
and noticeable hair -- yet the photographs of Smith showed him with 


a very light complexion and hair cut very close. (Remand Tr. 121- 


123). 


What conclusions can be drawn from this record? Perhaps 
the only firm conclusion possible is that less than eight hours after 


the alleged crime occurred, the police, for some unknown reason, 
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had singled out Smith and Johnson as the prime suspects and were 

displaying photographs of these suspects to potential witnesses. The 

self-serving statements of the Government witnesses to the effect 

that there were no prejudicial circumstances surrounding these identi- 

fications cannot be accepted because of the inability of these witnesses 

to explain what actually did happen. On the other hand, the contra- 

dictions in these statements do raise a substantial probability that 

the Court is not being exposed to the full truth surrounding these 

matters. This is corroborated by the testimony of John Treanor, 

Esq. (''Treanor") at the trial. 14/ 
Treanor represented Smith at a corporeal lineup on April 29, 

1969, and Dory was also present. Treanor testified that Dory had 

with him a handful cf 8 to 10 photographs which he stated he was going 

to display to the witnesses prior to the next continued date; and 

Treanor further testified that he was certain that Dory told him at 

the next court date that he had shown those photographs to the witnesses, 

(Trial Tr. 290-292). Dory denied, then admitted at the remand hear- 

ing that he had shown the photographs to Treanor, but he alleged that 

one was a photograph of a man who looked like Smith and he therefore 

thought Treanor would be interested. (Remand Tr. 203-212). The 


fact is that Dory at that time, and apparently since April 12, was 


14/ Mr. Treanor's trial testimony was stipulated into the 
record of the remand hearing. (Remand Tr. 4). 
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| 
carrying photographs of one or both of the defendants around with 


him. The question that the Government refuses to answer fly is 


what he did with these photographs. 1°/ 


| 
3. The Corporeal Lineup. There were two corporeal 
lineups held by the police in this case. — a 16/ At tke first lineup on 


April 29, Long identified Smith. (Remand Tr. 157). At the second 


| 
lineup, on July 15, Catterton identified Johnson while Traylor identi- 
| 


fied an unnamed individual other than Johnson. (Remand Tr. 200- 
201). Long's identification of Smith was based largely on a scar 
allegedly under Smith's right eye, although it appears that the scar 
was under Smith's left eye and that no scar was included in the look- 
out description broadcast by the police after the robbery. (Grand 
Jury Tr. 11-12, Trial Tr. 66-68, Defendant Johnson's Remand 
Exhibit No. 1). Catterton testified to the Grand Jury, with regard 


to his identification of Johnson, that: "I expected him to be in the 


line-up. I imagine that is why they brought me down, to try to pick 
| 


out the one that was there. '' (Grand Jury Tr. 4). 1i/ These BED 


15/ Although it is not clear on the record, .there appears to 
be a distinct possibility that photographic identifications of Smith 
were conducted after his arrest but without the presence of counsel. 


16/ Co-appellants were represented by counsel at both line- 
ups. (Government's Remand Exhibit No. 7). 


17/ Charles Murray, Esq. ("Murray"), Johnson's counsel at 
the July 15th lineup, testified that he left in the elevator with the two 
witnesses who appeared and that the witness who identified Johnson 
(i. e., Catterton) said to the other witness (i.e., Traylor): "Well, I 
couldn't be sure. It's been so long ago that I don't know. You' could 
be right. '' (Remand Tr. 7) Catterton denied talking to Traylor after 
the lineup. (Remand Tr. 233). | 
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identifications are obviously of a suspicious nature, and these sus- 
picions are heightened by the exposure of these witnesses to photo- 
graphs of the co-appellants on at least one or more occasions prior 


to the lineups. 


Cc. In View Of The Above, There Is No Basis In The Record For 
The District Court's Findings And Conclusions. 


The Findings of Fact and Conclusions of Law filed by the 
District Court parrot the proposed findings submitted by the Govern- 
ment and therefore ‘reflect the same errors. It is one thing for the 
Government to say that the pretrial identifications were proper, which 
is essentially what it did in its proposed findings, but it is an entirely 
another matter for the Government to factually demonstrate that they 


were proper, something it failed todo. If the Court can accept the 


Findings and Conclusions of the District Court in this case, it might 


as well reduce the identification suppression procedures to a non- 
adversary notary public level. 

1. Finding of Fact No. 9. The District Court skipped 
rather lightly over this crucial aspect of the case by simply finding 
that both on April 12 and April 14, Dory showed a book of 75 photo- 
graphs to the witnesses. As discussed in great detail above, the 
number of photographs allegedly shown the witnesses was never 
clearly established, and two of the three witnesses present at the 


7 


remand hearing -- Catterton and Long -- testified that they had seen 


these photographs only once but on different days. Lewis' pretrial 
identification of Smith was not subject to cross-examination because 
of the Government's failure to produce him. | 


2. Finding of Fact No. 10. The “fact” that Dory did not 
make any suggestions to the witnesses is actually a conclusion which 
is, in turn, based on the conclusory and self-serving statements of 
the Government witnesses. Similarly, the "fact" that no other 
photographs were shown to the witnesses at any other time is also a 
conclusion with equally suspect predicates. It is notable that nowhere 
did the District Court attempt to explain the inconsistencies in the 
statements of the Government witnesses, nor did it feel constrained 
by the lack of names, numbers, dates and places. | 

3. Conclusion of Law. The Conclusions reached by the 
District Court hardly come as a surprise after the distorted view of 
the record it set forth in its Findings. The District Court's view 
that the Stovall case 18/ places the entire burden on defense cianaal 
has hopefully been rebutted earlier in this Brief. Needless to say, 


the Wade-Gilbert-Stovall line of cases does not stand for such a 


18/ Stovall v. Denno, 388 U.S. 293 (1967). 
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proposition. 19/ The conclusion that the "conduct of the police in 


displaying the photographs" was proper can be rebutted by a simple 
question -- what, on the basis of this record, was the conduct of 

the police? The conclusions regarding the lineup confrontations 
ignore the rather obvious point that the lineups followed photographic 
identifications and that if the latter were tainted the former were 
certain to reflect that taint. 

Perhaps the most remarkable conclusion, however, is that 
the validity of the pretrial identifications by the absent witnesses, 
Traylor and Lewis, was established by the testimony of the witnesses 
who were present at the remand hearing. In the first place, it now 


appears that Traylor did not make a pretrial identification of Johnson 


although he testified at the trial that he did. 20/ Secondly, this con- 


clusion ignores the cumulative or "domino" effect of these identifica- 


tions. The possibility that an identification by one witness will 


19/ Appellant acknowledges that if defense counsel is present 
at the time the pretrial identification procedures are taking place 
(i.e., at a lineup or post-arrest photographic identification) much of 
this burden will naturally shift to him. That, after all, is the very 
purpose of requiring defense counsel to be present. But when, as in 
this case, defense counsel can not be present, the burden has to rest 
with the Government or else the identification suppression proceed- 
ing would be meaningless. 


20/ Dory finally admitted that Traylor had been shown some 
photographs but that he could not identify Johnson. (Remand Tr. 193- 
194). Traylor identified another individual at Johnson's lineup. (Re- 
mand Tr. 200-201). 
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influence an identification by another witness is always real, but 
never more so than when, as here: (1) photographic identifications 
are conducted in the presence of all the witnesses (Remand Tr. 173- 
174); and (2) the primary witnesses hold a supervisory position over 
the other witnesses. 21/ Traylor's inability to make a pretrial 
identification followed by his subsequent in-trial identification (and 
erroneous testimony about his viewing of the photographs) is a good 


example of this domino effect at work. Finally, the District Court's 
conclusion makes no mention of the fact that the Government's failure 
to produce these two witnesses effectively denied defense counsel 
their right of cross-examination. 22/ : 

The house-of-cards built by the District Court suffers a total 
collapse when it makes its final point, namely, that the in-trial 
identifications by Long and Catterton were independent of any px = 
trial identifications. No part of the record is cited for this rt si- 
tion, and for good reason since it is abundantly clear from the record 


that the photographic identifications were the dominant factor in this 


case. The reference to an “independent source" may acimonlede 
the existence of the Clemons and Solomon decisions and this Court's 


order of remand, but it does a grave disservice to their substance. 


21/ Long was furniture warehouse manager and Catterton was 
warehouse manager at the time of the robbery. (Remand Tr. 60, 220). 


22/ Simmons v. United States, supra, at 384. : 


I. 
A JUDGMENT. OF ACQUITTAL OR, AT THE 


VERY LEAST, A NEW TRIAL SHOULD HAVE . 
BEEN ORDERED BY THE DISTRICT COURT | 


On the basis of this record, there was adequate grounds for 
the District Court to direct the entry of a judgment of acquittal for 
Smith. Smith was convicted solely on the testimony of four men -- 
Fitzwater, Traylor, Lewis and Long. Fitzwater now admits that 
he can not identify Smith as a participant in the robbery. (Remand 
Tr. 249-250, 258). Traylor and Lewis did not appear at the remand 
proceeding, leaving the propriety of their pretrial identifications in 
serious doubt and denying defense counsel their right of cross- 


examination. The final witness, Long, appeared at the remand pro- 


ceeding but both his pretrial and in-trial identifications have had the 


shadow of uncertainty cast over them. In any event, Long's in-trial 
identification, which was originally corroborated by three witnesses, 
is now uncorroborated, and it is highly questionable whether it would 
carry any weight against the substantial alibi case presented by the 
defense. 

At the very least, the serious damage that has been inflicted 
on the credibility of the Government witnesses is itself grounds for 
a new trial. The Government's case, which at the trial consisted of 


five eyewitness identifications, has evaporated into an unknown number 
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of pretrial identifications originating with an apparently erroneous 


identification of Smith and Johnson by an unknown policeman. The 


substance is flimsy and the unanswered questions are as obvious as 


they are numerous, yet two men have gone to prison as a result.; 


Surely this is not right. 23/ 


23/ Appellant would restate his continued adherence to the 
other arguments raised in Appeals No. 23,886, 23,887, and 24, 331, 
and in particular to his claim that he was ’ denied effective assistance 
of counsel. While this is a difficult and painful point to raise, it is 
nowhere more obvious than in the failure of appellant's trial counsel 
to effectively raise and deal with the identification issue. In fact, 
after conviction one of appellant's co-counsel at trial wrote to appel- 
lant and advised him that he did not think there was grounds for 
appeal (thus prompting the Court's appointment of new counsel for 
the appeal). Appellant would also respectfully point out that a find- 
ing of ineffective assistance is not a condemnation of counsel. It 
is, instead, an affirmation of the high standards of practice that 
should apply in all criminal defense work whether on a private 
representation or court-appointed basis. 
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CONCLUSION 


WHEREFORE, for the reasons set forth above, Appellant 
Samuel Smith, Jr., respectfully requests that entry of a judgment 
of acquittal be ordered or that his conviction be set aside and a 
new trial be held. 

Respectfully submitted, 


Frank J. Costello 
888 17th Street, N. W. 
Washington, D.C. 20006 


Counsel for Appellant 
(Appointed by this Court) 
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United States Court House, Washington, D.C., counsel for appellee, 
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I. : 


DESPITE THE GOVERNMENT'S PROTESTATIONS TO THE 
CONTRARY, THE FACTS SURROUNDING THE PRE-TRIAL 
IDENTIFICATIONS HAVE STILL NOT BEEN RESOLVED ON 
THE RECORD AS THIS COURT DIRECTED IN ITS ORDER OF 
REMAND. 


When the Court originally remanded this case, it left little 


doubt as to what it was concerned with: 


"...it is not even clear what the photographic identifi- 
cation procedure was. Smith's lineup counsel testified | 
that one of the officers investigating the case told him | 
that another group of photographs, different than those | 
presented in the trial court, was shown to the witness 
at the time the appellants were in custody. There were 
apparently at least two groups, of 25 and 10 each, shown 
to witnesses prior to arrest, yet in court the Govern- 
ment trotted out a book containing 75 photographs." i/ 


Today, after the passage of almost a year and a half, we have the 


benefit of a remand proceeding, the trial court's opinion, and the 
exchange of briefs on appeal, yet nothing has happened which would 
sharpen the court's focus on these unclear facts. What we now now, 
in truth, is what we knew when this proceeding began: | 

- Beginning on April 29, 1969, and possibly from the time 
of the robbery, Detective Dory carried photographs of one or more 
of the defendants around with him. Smith's counsel at the corporeal 
lineup testified that Dory told him that he had shown those photo- 
graphs to the witnesses. (Trial Tr. 290-292). At the remand : 
hearing Dory denied, then admitted that he had shown these photo- 
graphs to Smith's counsel, explaining that one was 2 photograph of 


1/ Per Curiam opinion in United States v. Johnson and Smith, Nos. 
23,886, 23,887, and 24,331, xeroxed copy, at 5 (April 26, 1971). 
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a man who looked like Smith and he therefore thought counsel would be 


interested. (Remand Tr. 203-212). 

- Whether the witnesses were shown groups of 10, 25 or 75 
photographs by Dory, or all three groups, is still unclear. At the 
remand hearing Dory attempted to explain the inconsistencies between 
the arrest affidavits and his Grand Jury and trial testimony, but his 
explanations raised more questions than they answered: as to the 
Smith arrest affidavit, Dory stated that by a "total" of 25 photographs 
he meant 25 out of 75 (Remand Tr. 184-185); as to the Johnson arrest 
affidavit, he stated that "10 or more photographs” meant 75 (Remand 
Tr. 181-182); and as to his testimony before the Grand Jury, he simply 
chose to ignore it, and under oath he misread that testimony to the 


Court as "25 or more black and white photographs." (Remand Tr. 


188) (emphasis added). The testimony of the few witnesses the Govern- 


ment made available for the remand hearing was equally contradictory. 
The point is that the Government, and the Government alone, 
knows all the facts surrounding these identifications, and if it cannot 
explain these facts better than it has up to now, then there is a sub- 
stantial probability that the identifications were impermissively sug- 


gestive. 3/ 


This possibility is supported by other facts brought out 
2/ See Appellant's prief-in-chief, at 12-13 (June 5, 1972). 


3/  Cf., United States v. Kirby, 138 U.S. App. D.C. 340 342, 427 
F.2a 610, 613 (1970). ‘ has 


2/ 
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at the trial and the remand hearing, facts which cast a suspicious light 


over every aspect of the Government's handling of this case from the 
initial investigation 4/ through the corporeal lineups more than tho 
weeks later. ©/ And appellant would also point out that to the extent 
the Government relies on the passage of time to excuse its failure to 
clarify the record, £/ the delay is attributable to the failure of trial 


counsel to raise the identification issue, a failure that of itself is 
grounds for reversal. / 
Il. | 


THE IN-COURT IDENTIFICATIONS WERE NEITHER THE | 
PRODUCT OF AN INDEPENDENT SOURCE NOR HARMLESS 
ERROR. 


The Government takes the position that all of the Ss 
identifications were the product of an "independent source" and that 
even if they weren't, they were still "harmless error." This position 
must be a reflex response, for the Government surely couldn't have 


had the facts of this case in mind when it made that statement. | 


4/ Appellant's brief-in-chief, at 9-10 (June 5, 1972). 
Id., at 15-16. 
See Appellee’s brief, at 8, n. 5 (August 1, 1972). 


As stated before, appellant continues to adhere to the other argu- 
ments raised in Appeals No. 23, 886, 23, 887 and 24, 331, including 
ineffective assistance of counsel. 
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Smith was convicted solely on the basis of in-court identifications 
by four men -- Fitzwater, Traylor, Lewis and Long. All of these men 
had been exposed to photographs of the appellants on one or more oc- 
casions after the robbery. The jury must have given great weight to 
these identifications, for in returning a verdict against the appellants it 
overrode their substantial alibi defense -- Smith and Johnson took the 
stand themselves, as well as producing nine corroborating witnesses. 

In addition, the Government was finally forced to admit that it couldn't 
prove that Smith's car -- the car by which he and Johnson were allegedly 
singled out by the police as suspects -- was the car used as the escape 
vehicle. (Trial Tr. 311-312). 8/ 

At the remand proceeding, Fitzwater flatly admitted that he had 
not identified any photographs of Smith and Johnson and that he couldn't 
identify them at the trial (Remand Tr. 247-250, 256) -- three witnesses 
left. At the remand proceeding, the Government couldn't produce 
Traylor and Lewis, thereby denying Smith's counsel his right to cross- 
examination 9/ -- one witness left. And the circumstances surrounding 
the photographic identification by this remaining witness, Mr. Long, 


are as cloudy as those surrounding the other identifications. 10/ 


8/ See also, appellant's brief-in-chief, at 9-10 (June 5, 1972). 
9/ Simmons v. United States, 390 U.S. 377, 384 (1968). 
10/ Appellant's brief-in-chief, at 13 (June 5, 1972). 
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Thus, the Government at best has one witness where it once 


had four, and even if the in-court identification by that witness is 
accepted, the admission of the other identifications was highly 
prejudicial. To find otherwise, this Court would have to find that the 
Government's case -- one witness against the testimony of nine alibi 
witnesses and the defendants -- was "overwhelming" 11/ “ironclad” 22 12/ 
or "uncontroverted" — 1 3/ a finding that is simply not possible on the 
basis of this record. 

Respectfully submitted, 


Frank J. Costello | 
888 Seventeenth Street, N. W. 
Washington, D.C. 20006 


Counsel for Appellant 
(Appointed by this Court) 


11/ Willard v. United States , 421 F. 2d 59, 60 (9th Cir. 1969). 


12/ Solomon v. United States, 133 U.S. App. D.C. 103, 106, 408 
¥. 2d 1306, 1309 (196 | 


18/ United States v. Randolph, 148.U.S. App. D.C. $14, 318, 443 
F.2d 729, 733 Saxon 3 : 
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